As Introduced

125th General Assembly
Regular Session H. B. No. 145
2003-2004

Representatives Buehrer, Aslanides, Brinkman, C. Evans, Fessler, D. Evans,
Schaffer, White, Gilb

A BILL

To amend section 1306.20 and to enact sections
1306. 25, 1306. 26, 1306.27, 1306.28, and 1306. 29 of
the Revised Code to adopt the Electronic
Government Services Act to prohibit a governnent
agency from providing duplicative or conpeting
el ectronic comerce services with the private
sector, other than described cable service, unless
t he governnent agency conplies with procedures
establi shed by the Act.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 1306.20 be anended and secti ons
1306. 25, 1306.26, 1306.27, 1306.28, and 1306.29 of the Revised

Code be enacted to read as fol |l ows:

Sec. 1306.20. (A) Subject to section 1306.11 and to sections
1306.25 to 1306.29 of the Revised Code, each state agency shal

determine if, and the extent to which, it will send and receive

el ectronic records and el ectronic signatures to and from ot her
persons and ot herwi se create, generate, communi cate, store,
process, use, and rely upon electronic records and el ectronic

si gnhat ur es.
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(B)(1) Subject to division (B)(2) of this section, a state
agency may wai ve a requirenent in the Revised Code, other than a
requirement in sections 1306.01 to 1306. 15 of the Revi sed Code,

that relates to any of the follow ng:
(a) The nethod of posting or displaying records;

(b) The manner of sending, communicating, or transmtting

records;
(c) The manner of formatting records.

(2) A state agency nay exercise its authority to waive a
requi rement under division (B)(1) of this section only if the

foll ow ng apply:

(a) The requirenment relates to a matter over which the state

agency has jurisdiction-_

(b) The waiver is consistent with criteria set forth in rules
adopted by the state agency. The criteria, to the extent
reasonabl e under the circunstances, shall contain standards to
facilitate the use of electronic conmerce by persons under the
jurisdiction of the state agency consistent with rul es adopted by
t he departnment of administrative services pursuant to division (A
of section 1306.21 of the Revised Code.

(O If a state agency creates, uses, receives, or retains

el ectronic records, both of the follow ng apply:

(1) Any rules adopted by a state agency relating to
el ectronic records shall be consistent with rules adopted by the
department of adm nistrative services pursuant to division (A) of
section 1306. 21 of the Revised Code.

(2) Each state agency shall create, use, receive, and retain
el ectronic records in accordance with section 149.40 of the
Revi sed Code.

(D If a state agency creates, uses, or receives electronic
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signhatures, the state agency shall create, use, or receive the
signhatures in accordance with rul es adopted by the departnent of
admi ni strative services pursuant to division (A of section
1306. 21 of the Revised Code.

(E)(1) To the extent a state agency retains an el ectronic
record, the state agency nay retain a record in a format that is
different fromthe format in which the record was originally
created, used, sent, or received only if it can be denonstrated
that the alternative fornmat used accurately and conpletely
reflects the record as it was originally created, used, sent, or

recei ved.

(2) If a state agency in retaining any set of electronic
records pursuant to division (E)(1) of this section alters the
format of the records, the state agency shall create a certificate

of authenticity for each set of records that is altered.

(3) The departnent of administrative services, in
consultation with the state archivist, shall adopt rules in
accordance with section 111.15 of the Revised Code that establish
the methods for creating certificates of authenticity pursuant to

division (E)(2) of this section.

(F) Whenever any rule of law requires or authorizes the
filing of any information, notice, lien, or other docunent or
record with any state agency, a filing made by an el ectronic
record shall have the sanme force and effect as a filing made on
paper in all cases where the state agency has authorized or agreed
to such electronic filing and the filing is nmade in accordance

wi th applicable rules or agreenent.

(G Nothing in sections 1306.01 to 1306. 23 of the Revised
Code shall be construed to require any state agency to use or

permit the use of electronic records and el ectroni c signatures.

(H) (1) Notwithstanding division (C(1) or (D) of this
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section, any state agency that, prior to theeffeetive dateof
this—seetton Septenber 14, 2000, used or permtted the use of

el ectronic records or electronic signatures pursuant to | aws

enacted, rules adopted, or agency policies adopted before the
effective date of this section Septenber 14, 2000, nay use or

permt the use of electronic records or electronic signatures

pursuant to those previously enacted | aws, adopted rul es, or
adopted policies for a period of two years after theeffective
date—of—this—seetion Septenber 14, 2000.

(2) Subject to division (H(3) of this section, after the
two-year period described in division (H(1) of this section has
concluded, all state agencies that use or pernmit the use of
el ectronic records or electronic signatures before theeffective
date of this section Septenber 14, 2000, shall only use or permt

the use of electronic records or electronic signhatures consistent

with rules adopted by the departnent of administrative services

pursuant to division (A) of section 1306.21 of the Revised Code.

(3) After the two-year period described in division (H (1) of
this section has concluded, the departnent of administrative
services nmay permt a state agency to use electronic records or
el ectronic signatures that do not conply with division (H)(2) of
this section, if the state agency files a witten request with the

depart nent .

(1) For the purposes of this section, "state agency" neans
every organi zed body, office, or agency established by the [ aws of
the state for the exercise of any function of state governnent,
but does not include the general assenbly, any |egislative agency,
the suprenme court, the other courts of record in this state, or

any judicial agency.

Sec. 1306.25. As used in sections 1306.25 to 1306.29 of the
Revi sed Code:
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(A) "Commercial activity" neans perforn ng services or

provi di ng goods that nornally can be obtained froma private

enterprise.

(B) "Direct costs" neans all costs. whether capital costs,

operating costs, or otherwise, that would be elimnated if the

service or function to which the costs relate is discontinued.

(C "Electronic commerce services" neans services relating to

commercial activity that are the sane as, simlar to, or overlap

i nformati on technol ogy-based services provided to the public by

two or nore conpeting private enterprises. "Electronic comrerce

services" includes services made in connection with a transaction

conpl eted over a conputer network, such as the buying of goods or

services over the internet.

(D) "Full cost accounting"” nmeans, in accordance with

generally accepted accounting principles, accounting for all

direct costs and indirect costs, including capital costs, that are

incurred in the ownershi p, nmanagenent., or operation of electronic

conmerce services.

(E) "CGovernment _agency" neans either of the follow ng:

(1) A state agency as defined in section 117.01 of the

Revi sed Code or a sinmilar agency of a county, township, municipa

corporation, or other political subdivision of this state;

(2) Any entity that is not mpjority-owned as private property

and is established by |aw or by order or action of a state agency

or simlar agency of a county., township., nunicipal corporation., or

other political subdivision, or an officer of that state or

sin | ar agency.

(F) "Indirect costs" neans all costs, whether capital costs,

operating costs, or otherwi se, that are not direct costs.

(G "Private enterprise" neans an individual, firm
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partnership, joint venture, corporation, association, or other

|l egal entity engaging, in the private sector, in the

nmanuf acturing, processing, sale, offering for sale, rental,

| easing., delivery., dispensing, distributing. or advertising of

goods or services for profit.

Sec. 1306.26. (A The general assenbly finds and decl ares

that the growh of private enterprises is essential to the health,

wel fare, and prosperity of this state, and that governnent

conpetes with the private sector when it provi des goods and

services to the public.

(B) It is the intent of the general assenbly and the purpose
of sections 1306.25 to 1306.29 of the Revised Code to protect

econoni ¢ opportunities for private industry against unfair

conpetition by governnent agencies and to enhance the efficient

provi sion of public goods and services.

(C) Sections 1306.25 to 1306.29 of the Revised Code may be

cited as the "electronic governnent services act."

Sec. 1306.27. (A) Except as provided in section 1306.28 of

the Revised Code., if two or nore conpeting private enterprises

provide electronic commerce services, a governnent agency shal

not engage, through the expenditure of public noneys, in any

activity to provide or offer those el ectronic commerce services to

the public or expand sinm |l ar electronic commerce services to the

public.

(B) Any provider of electronic commerce services that resides

or _does business in this state has standing to bring a cause of

action for appropriate relief in a court of conpetent jurisdiction

chall enging the provision of electronic comerce services by a

gover nnent _agency not nmade in accordance with sections 1306.25 to
1306. 29 of the Revi sed Code.

Page 6

142
143
144
145
146

147
148
149
150
151

152
153
154
155
156

157
158

159
160
161
162
163
164
165

166
167
168
169
170
171



H. B. No. 145
As Introduced

(G Nothing in sections 1306.25 to 1306.29 of the Revised

Code prohibits a governnent agency from providing el ectronic

commerce services to the public in the absence of two or nore

conpeting private enterprises providing those services.

Sec. 1306.28. (A A governnent agency may provide duplicative

or _conpeting electronic commerce services to the public if the

agency conplies with this section.

(B) (1) Before a governnent agency provides duplicative or

conpeting el ectronic commerce services to the public, the

gover nnment _agency shall hold a public hearing to allow public

conmment about the agency's proposed el ectroni C _comrerce Sservices.

(2) The governnent agency shall provide at |least thirty days

public notice of the tine and place of the public hearing

described in division (BY(1) of this section in one or nore

newspapers of general circulation in the county or counties within

the jurisdiction of the governnent agency. During the thirty-day

period before the public hearing, the governnment agency shall make

its proposal for providing duplicative or conpeting el ectronic

commerce services to the public available for public inspection in

a pronminent public location within the county or counties where

the public notice described in this division is provided.

(C) The public notice described in division (B) of this

section also shall set forth all of the foll ow ng

(1) The governnment agency's proposed findings of fact and

conclusions of |aw describing the reasons why it believes it is

necessary and in the public interest to provide duplicative or

conpeting electronic commerce services to the public and citing

the legal authority that pernmts the governnent agency to do so;

(2) The initial and total lifecycle costs of the proposed

duplicative or conpeting electronic conmerce services, which
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include, but are not linmited to, all technol ogy., infrastructure,

services, contracts, and direct or indirect personnel costs;

(3) The individual per taxpayer cost of the proposed

duplicative or conpeting electronic conmerce services on_an

annual i zed basis and the cost of these services per user on_an

annual i zed basi s;

(4) The governnent agency's reasons for believing that the

cost benefits of providing duplicative or conpeting el ectronic

commerce services require the expenditure of public noneys:

(5) An identification of unnet needs in the consuner

nar ket pl ace that the proposed duplicative or conpeting electronic

commerce services would fulfill;

(6) A description of how the proposed duplicative or

conpeting electronic commerce services would differ fromthose

provided by two or nore conpeting private enterprises;

(7) _An econoni c inpact anal ysis denpnstrating that the

offering of the proposed duplicative or conpeting el ectronic

conmmerce services by the governnment agency will not be

anticonpetitive in its effect on the existing industry and wl|

not adversely inpact or distort the marketpl ace of two or nore

conpeting private enterprises providing the sane or simlar

el ectroni c conmerce services.

(D) (1) After reviewing comments fromthe public foll ow ng the

public hearing described in this section, if the head of a

gover nment _agency decides to proceed with offering duplicative or

conpeting electronic comrerce services to the public, the head of

the government agency shall sign factual and | egal concl usions

addressing the comments and each of the factors set forth in the

public notice described in division (C) of this section, and send

a witten notice to the controlling board that sets forth these

concl usi ons and the governnent agency's decision to proceed.
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(2) A governnent agency shall not offer duplicative or

conpeting electronic conmmerce services to the public w thout the

approval of the controlling board.

(3) The controlling board may continue to exerci se oversi ght

with respect to any approval decision it nmakes under division
(D)(2) of this section

(E) (1) Any governnent agency providing electronic comerce

services in a jurisdiction where a private enterprise provides the

sane el ectronic commerce services shall prepare and publish an

annual report about its el ectronic conmerce services.

(2) The annual report described in division (E)(1) of this

section substantially shall be in accordance with full cost

accounting and shall disclose the anpbunt, source, and cost of

working capital utilized by the governnent agency for providing

el ectroni c conmerce services.

(F) For purposes of providing the public notice and preparing

and publishing the annual report described in this section, a

gover nment _agency., by any reasonable nethod consistent with

applicable generally accepted accounting principles, shal

allocate indirect costs that support multiple electronic conmrerce

services or functions anong those services and functions in

proportion to the relative burden each service or function pl aces

on the cost category.

Sec. 1306.29. (A Nothing in sections 1306.25 to 1306. 28 of

the Revised Code applies to the installation, construction,

expansi on, nmi nt enance, or operation of any physical

infrastructure by a political subdivision that is a public cable

service provider, in accordance with Chapter 1332. of the Revi sed

Code and whether on its own or in conjunction with other public

cabl e service providers or private cable service providers, for
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the sol e purpose of providing cable service under such authority

as otherw se conferred by | aw

(B) For purposes of division (A of this section, "public

1

cable service provider." "private cable service provider." and

"cabl e service" have the sane neanings as in section 1332.01 of
the Revi sed Code.

Section 2. That existing section 1306.20 of the Revised Code

i s hereby repeal ed.
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