As Introduced

125th General Assembly
Regular Session H. B. No. 363
2003-2004

Representatives D. Stewart, Cirelli, DeGeeter, Miller, Skindell, Strahorn

A BILL

To amend section 125.01 and to enact sections 125.78,
125. 781, 125.782, 125.783, 125.784, 125.785,
125. 786, 125.787, 125.788, 125.789, 115.7810, and
125.99 of the Revised Code to establish
requi rements governing state privatization

contracts.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That section 125.01 be anended and sections
125. 78, 125.781, 125.782, 125.783, 125.784, 125.785, 125. 786,
125. 787, 125.788, 125.789, 125.7810, and 125.99 of the Revised

Code be enacted to read as fol | ows:

Sec. 125.01. As used in this chapter:

(A) "Order" neans a copy of a contract or a statenment of the
nature of a contenpl ated expenditure, a description of the
property or supplies to be purchased or service to be perforned,
other than a service perforned by officers and regul ar enpl oyees
of the state, and per diemof the national guard, and the tota
sum of the expenditure to be nmade therefor, if the sumis fixed
and ascertai ned, otherwi se the estimted sumthereof, and an
aut hori zation to pay for the contenpl ated expenditure, signed by

the person instructed and authorized to pay upon receipt of a
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proper invoi ce.

(B) "lInvoice" neans an itemi zed |listing showi ng delivery of
the supplies or perfornmance of the service described in the order,
and the date of the purchase or rendering of the service, or an
item zation of the things done, material supplied, or |abor

furnished, and the sum due pursuant to the contract or obligation

(O "Products" neans materials, manufacturer's supplies,

nmer chandi se, goods, wares, and foodstuffs.

(D) "Produced" nmeans the nmanufacturing, processing, mning,
devel opi ng, and nmaking of a thing into a new article with a
di stinct character in use through the application of input, within
the state, of Chio products, labor, skill, or other services.
"Produced"” does not include the nmere assenbling or putting

toget her of non-Chio products or materials.

(E) "Ohio products" means products that are m ned, excavated,
produced, manufactured, raised, or grown in the state by a person
where the input of Chio products, |abor, skill, or other services
constitutes no less than twenty-five per cent of the manufactured
cost. Wth respect to mned products, such products shall be nined

or excavated in this state.

(F) "Purchase" neans to buy, rent, |ease, |ease purchase, or
ot herwi se acquire supplies or services. "Purchase" al so includes
all functions that pertain to the obtaining of supplies or
services, including description of requirenments, selection and
solicitation of sources, preparation and award of contracts, al
phases of contract administration, and recei pt and acceptance of

t he supplies and services and paynment for them

(G =“Serwvices Except for purposes of sections 125.78 to

125. 7810 of the Revised Code, "services" neans the furnishing of

| abor, time, or effort by a person, not involving the delivery of

a specific end product other than a report which, if provided, is
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nmerely incidental to the required perfornance. “Servieces Except
for purposes of sections 125.78 to 125.7810 of the Revised Code,

"services" does not include services furnished pursuant to

enpl oyment agreenents or coll ective bargai ni ng agreenents.

(H) "Supplies" nmeans all property, including, but not linmted
to, equipnent, materials, other tangible assets, and insurance,

but excluding real property or an interest in real property.

(1) “Conpetitive Except as provided in sections 125.781 to

125. 784 of the Revised Code, "conpetitive selection" neans any of

the follow ng procedures for making purchases:

(1) Conpetitive seal ed bi ddi ng under section 125.07 of the
Revi sed Code;

(2) Conpetitive seal ed proposals under section 125.071 of the
Revi sed Code;

(3) Reverse auctions under section 125.072 of the Revised
Code.

Sec. 125.78. As used in sections 125.78 to 125.7810 of the
Revi sed Code:

(A) "State Agency" neans an office. departnent. board,

conmmi ssion, or other instrunentality in the executive branch of

state governnent authorized to enter into contracts for the

pur chase of services.

(B) "Enpl oyee of a private contractor" nmeans an i ndivi dual

directly enpl oyed by a private contractor or a subcontractor, as

well as an independent contractor providing services pursuant to a

privatization contract. Such termal so includes forner enployees

of a private contractor or subcontractor and forner independent

contractors.

(G "Enpl oyee organi zati on" neans any | abor or bona fide

organi zation in which public enployees participate and that exists
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for the purpose, in whole or in part, of dealing with state

agenci es concerning grievances, |abor di sputes, wages, hours,

terns, and other conditions of enploynent.

(D) "Person" includes an individual, corporation, trust,

estate, partnership., association, or any other public or private

entity.

(E) "Private contractor" neans a person that enters into a

privatization contract.

(F) "Privatization contract” means an agreenent or

conbi nation or series of agreenents, and anendnents thereto, by

which a private contractor agrees with a state agency to provide

services, valued at fifty thousand dollars or nore, which are

substantially sinmlar to and in lieu of, services provided or that

coul d have been provided by a public enployee.

(G "Public enpl oyee" neans an individual holding a position

by appoi nt nrent or enploynment in the service of a state agency.

(H "Public record" has the sanme neaning as in division (A

of section 149.43 of the Revised Code and al so includes records,

regardl ess of the nedium prepared. received, or retained by a

contractor or subcontractor relating to a privatization contract.

Sec. 125.781. A state agency entering into a privatization

contract for the purchase of services shall do so by conpetitive

selection in accordance with sections 125.782 to 125.784 of the
Revi sed Code.

Sec. 125.782. (A) Not later than ninety days prior to giving

notice in accordance with section 125.783 of the Revised Code, a

state agency shall prepare a conprehensive witten estinmate of the

costs resulting frompublic enployees providing the services that

are the subject of that notice in the nost cost-efficient nanner,
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including, but not limted to, the costs associated with pensions,

i nsurance, and ot her enpl oyee benefits. Upon commenci ng to prepare

the estimate, the agency shall notify the rel evant enpl oyee

organi zation of its intent to enter into a privatization contract.

Not later than thirty days following notification by the agency,

the enpl oyee organi zati on may conmmence procedures under section

4117.14 of the Revised Code for the purpose of nodifying any

existing collective bargai ni ng agreenent between the agency and

t he enpl ovee organi zation. The only nodifications to the

col | ective bargai ni ng agreenent aut hori zed under this section

shall be those npdifications necessary to preserve the jobs of the

public enpl oyees by providing that no potential privatization

contract neets the condition set forth in division (D)(3) of

section 125.784 of the Revised Code. For purposes of deternining

if a potential contract neets the condition, the nodifications

shall be incorporated into the cost estinate.

(B) The estimate prepared pursuant to division (A of this

section shall remain confidential until after the final day for

the agency to receive sealed bids for the privatization contract,

at which tine the estimate shall be considered a public record for

pur poses of sections 125.788 and 149.43 of the Revi sed Code.

Sec. 125.783. A state agency purchasi ng services by

conpetitive selection pursuant to section 125.781 of the Revised

Code, shall give notice in the followi ng manner

(A) The agency shall advertise the intended purchase by

notice that is posted by mail or electronic neans and that is for

the benefit of conpeting persons producing or dealing in the

services to be purchased. The notice shall be in the formof a

witten statenment detailing the services to be purchased,

including the specific quantity and standard of quality of the
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services. The notice also shall detail the contract requirenents
of section 125.785 of the Revi sed Code.

(B) The notice required under division (A) of this section

shall include the tine and place where bids or proposals will be

accepted and opened and the conditions under which bids or

proposals will be received. The tine designated when the bids or

proposals will be accepted and opened shall be the sane for al

conpeting persons.

(C) Every bid or proposal shall detail

(1) The I ength of continuous enploynent of the bidder's

current enployees by job classification without identifying the

enpl oyees:

(2) Any relevant experience of current enployees within each

job classification

(3) If the bidder anticipates creating new enpl oynent

positions to fulfill requirenents under the privatization

contract, the mninmumrequirenents for prospective applicants for

each position:

(4) The annual rate of enpl oyee turnover:;

(5) The nunber of training hours planned for each enpl oyee in

subject matters directly related to the provision of services

under the privatization contract:;

(6) Any legal conplaints issued by federal, state, or |oca

enf orcenent agencies for alleged violations of any | aws,

requl ations, or rules. The information nust also include the date

of the conplaint, the enforcenent agency involved, the rel evant

| aw, requlation, or rule, and the outcone of the conplaint;

(7) Any collective bargai ning agreenents and personnel

policies covering the enpl oyees expected to provide services under

the privatization contract;
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(8) Any contributions or in-kind contributions, as those

terns are defined in section 3517.01 of the Revi sed Code., made by

the bidder or enpl oyees of the bidder in nanagenent positions to

any elected officer of the state or any nmenber of the general

assenbly during the four vears preceding the day when bids or

proposals will be accepted.

(D) The posting of the notice required under division (A of

this section shall be conpleted not later than thirty business

days preceding the day when the bids or proposals will be accepted

and opened.

Sec. 125.784. (A) On the day provided for in division (B) of

section 125.783 of the Revised Code, the state agency shall open

the bids or proposals. After investigating the bids or proposals

pursuant to division (B) of this section, the agency shall

publicly designate the bidder to which it proposes to award the

privatization contract.

(B) For purposes of investigating the bids or proposals in

accordance with division (A of this section. the agency shal

prepare a conprehensive witten analysis of the costs associ at ed

with the potential privatization contract. The analysis shal

consi der:

(1) The bidder's experience and its record of conpliance with

federal, state, or local |aws, reqgulations, and rul es;

(2) The costs associated with the transition frompublic to

private operation

(3) The costs of additional unenpl oynent and retirenent

benefits as a result of entering into the privatization contract;

(4) The costs associated with nonitoring and adm ni stering

the privatization contract.

(C) |If the bidder proposes to performany of the
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privatization contract outside the state, the agency shal

increase its estimate of the contract cost by the ampunt of incone

tax revenue, if any, which will be lost to the state by the

corresponding elimnation of public enplovees., as determ ned by

the tax conm ssi oner

(D) Follow ng the investigation under division (A of this

section, the director of the agency shall certify in witing that:

(1) The director has conplied with sections 125.781 to

125.785 of the Revised Code and all other applicable | aws.

(2) The quality of the services provided pursuant to the

privatization contract is likely to satisfy the quality

requi renents set forth in the notice required under division (A

of section 125.783 of the Revised Code and is likely to equal or

exceed the quality of services provided by public enpl oyees.

(3) The cost of the privatization contract will be at | east

ten per cent less than the cost estimate prepared pursuant to
section 125.782 of the Revised Code.

(4) The proposed privatization contract is in the public

i nt erest.

(E) The certification prepared pursuant to division (D) of

this section shall be a public record for purposes of sections
125. 788 and 149.43 of the Revi sed Code.

Sec. 125.785. (A) A state agency nmay enter into a

privatization contract if the contract neets all of the foll ow ng

requi renents

(1) The contract is awarded pursuant to conpetitive selection

in accordance with sections 125.782 to 125.784 of the Revised
Code.

(2) The termof the contract does not exceed two vears.
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(3) The contract provides that the state shall be afforded

reasonabl e access to facilities, records, and enpl oyees utilized

by the private contractor to provide services under the contract.

(4) The contract provides that the nm ni num conpensation of a

private contractor enployee providing services pursuant to the

contract shall be the greater of the wage rate paid at step one of

the grade or classification under which a public enployee whose

duties are nost sinmilar is paid, plus the cash value of health and

ot her _benefits provided to such public enployee, or the average

private sector conpensation, including the value of health and

other benefits, for the position as determ ned by the departnent

of job and fanmily services.

(5) The contract provides that the private contractor and

subcontractor shall offer enpl oyee positions nade avail abl e

pursuant to the contract to qualified public enpl oyees whose state

enpl oynent is termnated as a result of the contract.

(6) The contract provides that the private contractor and

subcontractor _shall conply with a policy of nondiscrimnation and

equal opportunity for all individuals and, in doing so. shall not

discrimnate against or intinidate any enpl ovyee or applicant for

empl oynent _on _account of race, creed, gender, disability as

defined in section 4112.01 of the Revised Code, or color.

(7) The contract provides that no state funds shall be used

by the private contractor or subcontractor to support or oppose

uni oni zation. For purposes of this section. prohibited activities

include, but are not limted to, preparing and distributing

naterials that advocate for or against unionization; hiring or

consulting | egal counsel or other consultants to advise the

contractor or subcontractor about how to assist, pronobte, or deter

uni oni zati on or how to i npede a uni on which represents the

contractor's or subcontractor's enployees fromfulfilling its
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representational responsibilities; holding neetings to influence

enpl oyees about uni oni zati on; planni ng or conducting activities to

assist, pronote, or deter union activities; or defendi ng agai nst

unfair | abor practice charges brought by federal or state

enf or cenent _agenci es.

(B A privatization contract entered into by a state agency

shall be a public record for purposes of sections 125.788 and
149. 43 of the Revi sed Code.

(G No anendnent to a privatization contract shall be valid

if it has the purpose or effect of avoiding any requirenent of
sections 125.781 to 125.7810 of the Revi sed Code.

Sec. 125.786. No private contractor shall enter into a

subcontract, or an anendnent to a subcontract, for work under a

privatization contract without the approval of the agency with

whi ch the contractor has entered into the privatization contract.

Any such subcontract or anendnent shall be filed with the agency

and shall be a public record for purposes of sections 125.788 and
149. 43 of the Revised Code.

Sec. 125.787. (A) Not less than annually during the termof a

privatization contract, the private contractor and any

subcontractors providing services pursuant to a privatization

contract shall conduct a financial audit related to the provision

of services under the contract or subcontract. The financial audit

shall be prepared and attested as correct by an i ndependent

certified public accountant and filed with the agency with which

the private contractor has entered into the contract.

(B) Not less than annually during the termof a privatization

contract, the private contractor shall file with the state agency

a report detailing the extent to which the contractor has achi eved

the specific quantity and standard of quality of the subject
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services in accordance with division (A) of section 125.783 of the

Revi sed Code. The report shall also detail the contractor's

conpliance with federal, state, and local laws in providing

servi ces under the contract.

Sec. 125.788. (A) In addition to the requirenents set forth

in section 149.43 of the Revised Code., public records shall be

nmai nt ai ned and nmade available in accordance with the foll ow ng

provi si ons:

(1) Any public record a private contractor, subcontractor, or

enpl oyee of a private contractor creates, possesses, or nodifies

pursuant to a privatization contract shall remnin the property of

the state agency with which the private contractor has entered

into a privatization contract and no private contractor

subcontractor., or enployee of a private contractor shall have any

ownership rights in the records.

(2) No private contractor, subcontractor, or enployee of a

private contractor shall inpair the integrity of any public record

it possesses.

(3) A private contractor or subcontractor in possession of a

public record shall nmake the record available in accordance with

section 149.43 of the Revised Code, provided the deternination of

whet her or not to nmake the record available shall be nmade solely

by the state agency. No private contractor, subcontractor, or

enpl oyee of a private contractor shall make a public record

available if the state agency is prohibited fromdisclosing. or is

not required to disclose, the public record pursuant to federal or

state law or if the state agency nay disclose the public record

only to certain entities or individuals or under certain

conditions pursuant to federal or state |aw

(4) A private contractor, subcontractor, or enployee of a
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private contractor shall not sell, market, or otherwi se profit

fromthe disclosure or use of any public record that it possesses

pursuant to a privatization contract.

(B) Whenever a private contractor, subcontractor., or enployee

of a private contractor |learns of any violation of this section,

the private contractor, subcontractor, or enployee of a private

contractor shall, not |ater than seven cal endar days after

|l earning of the violation, notify the state agency and the

attorney general of the violation.

Sec. 125.789. |If a public enpl oyee or enployee of a private

contractor reasonably believes that a violation of division (A) of

section 125.788 of the Revised Code has occurred. the public

enpl oyee or enployvee of a private contractor shall have the sane

rights and duties accorded an enpl oyee under section 4113.52 of

the Revi sed Code. For purposes of section 4113.52 of the Revised

Code, the violation shall be considered a hazard to public health

or safety.

Sec. 125.7810. (A) A person aggrieved by a private

contractor's failure to conply with division (A(4). (5. (6), or
(7) of section 125.785 of the Revised Code nmay bring a civi

action against the private contractor. In that action, the court

may awar d damages. includi ng back pay. equitable relief as the

court finds appropriate, court costs, and reasonable attorney's

f ees.

(B) In addition to any renedies provided for in section

149. 43 of the Revised Code. a person aggrieved by a violation of

section 125.788 may bring a civil action to recover danmges

suffered as a result of the violation.

(C) 1If the attorney general has reasonabl e cause to believe

that a person has viol ated section 125.788 of the Revi sed Code,
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the attorney general may do one of the foll ow nag:

(1) Bring an action on behalf of any state agency for danmges

caused by the violation;

(2) Bring an action on behalf of persons injured by the

violation to recover danages caused by the violation

(3) Bring an action seeking the inposition of a civil penalty

of not nore than fifty thousand doll ars.

(D) In any action brought under division (B) or (C of this

section, the court may, on its own notion, grant additional

relief, including:

(1) Damages equal to any profits derived by the person who
violated section 125.788 of the Revised Code to the extent the

profits are reasonably related to the violation;

(2) Punitive damages., court costs, and reasonable attorney's

f ees:

(3) Injunctive or other equitable relief.

(E) No action shall be brought under division (B) or (Q of

this section nore than three vears after the occurrence of the

vi ol ati on.

Sec. 125.99. Any person who willfully and knowi ngly viol ates

section 125.788 of the Revised Code shall, for each violation, be

fined not nore than five thousand dollars or inprisoned for not

| ess than one year nor nore than five years, or both.

Section 2. That existing section 125.01 of the Revi sed Code

i s hereby repeal ed.
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