As Introduced

125th General Assembly
Regular Session H. B. No. 591
2003-2004

Representative Collier

A BILL

To amend sections 1332. 01, 1332.02, 1332.03, 1332. 04,
1332. 05, 1332.06, 1332.07, and 1332.09 of the
Revi sed Code to extend cable conpetition law to
the provision by a political subdivision of
t el ecomuni cati ons service over a cable system or

usi ng tel econmuni cati ons equi prent .

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 1332.01, 1332.02, 1332.03, 1332.04,
1332. 05, 1332.06, 1332.07, and 1332.09 of the Revised Code be

amended to read as fol | ows:

Sec. 1332.01. As used in sections 1332.01 to 1332.10 of the
Revi sed Code:

(A) "Applicable generally accepted accounting principles"”
means accounting principles and standards set forth in al
appl i cabl e pronouncenents of the governnental accounting standards

boar d.

(B) "Cable service," "cable system" "franchise," and
"franchi sing authority" have the same neanings as in the
"Tel ecommuni cati ons Act of 1996," Pub. L. No. 104-104, Title III,
Sections 301(a) and 302 (b)(2), 110 Stat. 114, 124, 47 U S.C A
522.
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(O "Cable service provider" neans any person or group of
persons that is engaged in the provision of cable service over a
cable systemand directly or indirectly owns a significant
interest in the cable system- or that, through any arrangenent
ot herwi se controls or is responsible for the managenent and

operation of the cable system

(D) "Color of office,” "public office,"” and "public official”

have the same nmeanings as in section 117.01 of the Revised Code.

(E) "Direct costs" neans all costs, whether capital costs,
operating costs, or otherwise, that would be elinmnated if the

service or function to which they relate were di sconti nued.

(F) "Full cost accounting" neans, in accordance with
appl i cabl e generally accepted accounting principles, accounting
for all direct and indirect costs, including capital costs, that

are incurred in the ownership, nanagenent, or operation of a cable

system or provision of cable service over a cable systemor in the

owner shi p, nmanagenent, or operation of tel econmunications

equi pnent _or the provision of telecomunications service over a

cabl e system or using tel econmuni cati ons equi pnent.

(G "Indirect costs" neans all costs, whether capital costs,
operating costs, or otherw se, that are not direct costs. Indirect
costs that support multiple services or functions shall be
al | ocat ed anong those services and functions in proportion to the
relative burden each service or function places on the cost
category and by any reasonabl e nethod consistent with applicable

general |y accepted accounting principles.

(H) "Person" includes any individual, corporation
partnership, limted liability conpany, association, trust, or

political subdivision

(I') "Private cable service provider" neans any cabl e service

provi der other than a public cable service provider.
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(J) "Private cable service regulation" means any regul ati on
rule, requirenment, or restriction of or by a political subdivision
of this state that applies, by resolution, ordinance, rule,
regul ati on, franchising agreenent, or otherwise, to the terns and
condi tions of service, conditions of access to public property,
permts for pole attachnents, or any other matter concerning or
affecting the provision of cable service over a cable systemby a

private cabl e service provider.

(K) "Private tel econmmuni cations service provider" nmeans any

tel ecommuni cati ons _service provider other than a public

tel econmuni cati ons service provider.

(LY "Private tel ecommuni cati ons service requl ati on" nmeans any

requl ation, rule, requirenent, or restriction by a political

subdi vision of this state that applies by resolution, ordinance,

rule, requlation, franchising agreenent. or otherw se, to the

terns and conditions of service, conditions of access to public

property, permts for pole attachnents, or any other nmatter

concerning or affecting the provision by a private

t el econmuni cati ons service provider of teleconmunications service

over a cable service or using tel econmuni cations equi pnent.

(M "Public cable service provider" neans any cabl e service

provider that is a political subdivision of this state.

5-(N) "Public cable service recipient" neans any househol d
or business that receives cable service or benefits from video
progranm ng service, transm ssion service, distribution service,
repair service, billing service, or customer service that is
provi ded by, originates from or is controlled by a public cable

service provider of a political subdivision
M-(O "Public noney" means any of the follow ng:

(1) Any noney received, collected by, or due a public

of ficial under color of office;

Page 3

52
53
54
55
56
57
58
59

60
61
62

63
64
65
66
67
68
69
70
71

72
73

74
75
76
77
78
79

80

81
82



H. B. No. 591
As Introduced

(2) Any noney coll ected by any person on behalf of a public
office or as a purported representative or agent of the public

of fice;

(3) Any noney received by any person, whether directly or
indirectly, fromthe United States, this state, a county
muni ci pal corporation, township, or any other public office for
the purpose of performng or assisting with a governnent al
function or program authorized by or the responsibility of the
United States, this state, a county, nmunicipal corporation

townshi p, or any other public office.

(P) "Public tel ecommuni cati ons service provider" neans any

tel econmuni cations service provider that is a political

subdivision of this state.

(Q "Public tel ecommuni cations service recipient" means any

househol d or business that receives tel econmuni cati ons service or

benefits fromtel econmuni cati ons service, transm SSion service,

distribution service, repair service, billing service, or custoner

service that is provided by, originates from or is controlled by

a public tel ecomuni cati ons service provider

(R "Tel ecommuni cati ons equi pnent” and "t el ecommuni cati ons

service" have the sane neanings as in P.L. 105-33, Title III,
Section 3001(b), 111 Stat. 258, 47 U.S.C.153.

(S) "Tel ecommuni cations service provider" neans_any person_or

group of persons that is engaged in providing tel ecomuni cations

service over a cable system or using tel econmuni cati ons equi pnent

and either directly or indirectly owns a significant interest in

that system or equi pnent or, through any arrangenent., otherw se

controls or is responsible for the managenent and operation of

that system or equi pnent.

Sec. 1332.02. It is the public policy of this state under
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sections 1332.01 to 1332.10 of the Revised Code to:

(A) Ensure fair conpetition in the provision in this state of

cabl e service over a cable systemand of telecomunications

service, consistent with the proconpetitive policies of the

"Tel ecommuni cations Act of 1996," Pub. L. No. 104-104, 110 Stat.
56, 47 U.S.C A 151, for the purposes of providing the w dest
possi bl e diversity of entertainnent, information, and news

sources, and tel ecomuni cations service to the general public;

advanci ng the unfettered exercise of rights under the first
anendnment to the United States Constitution to free speech and the
free flow of information; enhancing the devel opnent and w despread
use of technol ogi cal advances in the provision of cable service

over a cable system and of tel econmunications service; and

encour agi ng i nproved custoner service at conpetitive rates;

(B) Ensure that all cable service over a cable systemis and

all tel econmunications service are provided in this state within a

conmpr ehensi ve and nondi scrininatory federal, state, and | ocal

schene.

Sec. 1332.03. (A) Nothing in sections 1332.01 to 1332.10 of
the Revised Code is a determination by the general assenbly that

the provision by a nmunicipal corporation of cable service over a

cabl e system by—a—wunicipal—ecorporation or of tel ecomunications

service over a cable systemor using tel econmuni cati ons equi pnent

does or does not constitute a public utility pursuant to Section 4
of Article XVIIl, Chio Constitution.

(B) Nothing in sections 1332.01 to 1332.10 of the Revised
Code confers authority on a political subdivision of this state to
own, |ease, or operate a cable systemer—+to, provide cable service

over a cable system or provide tel ecommunications service over a

cabl e system or using tel econmuni cati ons equi pnent; rather, that

authority, if any, is as otherwi se nay be conferred by | aw.
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(O Except as expressly provided in sections 1332.01 to
1332.10 of the Revised Code, nothing in those sections restricts
the authority of a political subdivision of this state, otherw se
conferred by law, to grant a franchise to provide cable service or

t el econmuni cati ons servi ce.

Sec. 1332.04. (A) No political subdivision of this state
shal | provide cable service over a cable system or

t el econmuni cati ons service over a cable system or using

t el econmuni cati ons equi pnent, whet her bundl ed with other services

or unbundl ed, except in accordance with sections 1332.01 to
1332. 10 of the Revised Code.

(B)(1) No political subdivision of this state that is a
public cable service provider or contracts with a public cable

service provider for cable service over a cable system or that is

a public tel ecommuni cations service provider or contracts with a

public tel ecommuni cations service provider for tel econmunications

service over a cable systemor using tel econmuni cati ons equi pnent,

shall, by any nmeans, do any of the follow ng:

(a) Prefer or advantage any public cable service provider or

public tel ecommuni cations service provider or discrimnate against

any private cable service provider or private tel ecomunications

service provider in any material matter affecting the provision,

within the jurisdiction of the political subdivision, of cable

service over a cable systemor of telecomunications service over

a cable system or using tel econmuni cati ons equi pnent ;

(b) Fail to apply any private cable service or private

tel ecomuni cation service regulation w thout discrimnation to,_

respectively, a public cable service provider or public

tel ecomuni cati ons service provider within the jurisdiction of the

political subdivision
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(c) Fail to pay all applicable fees, including, but not
limted to, franchise fees, permt fees, pole attachnment fees, or

the equival ent of any such fees.

(d) Subsidize in any manner the operations of a public cable

service provider or public tel ecommuni cations service provider

with public nmoney of the political subdivision

(2) Nothing in division (B)(1) of this section requires the
application of a private cable service regulation to a public

cabl e service provider or _a private tel ecommunications service

requlation to a public telecomunications service provider if that

application woul d be without |egal or practical consequence, such
as the application of a private cable service regulation requiring
provi sion of an insurance bond, which application to a public
cabl e service provider would require it to insure its performance

to itself.

(© No political subdivision of this state that is a public

cabl e service provider or public tel ecommunications service

provi der shall have extraterritorial public cable or public

tel ecommuni cations service recipients in excess of fifty per cent

of , respectively, the nunber of public cable or public

tel ecomuni cati ons service recipients that reside within the

geographical limts of the political subdivision. Nothing in this
di vi sion prohibits public cable service providers fromjointly

owni ng and operating head-end equi pnent or prohibits public

tel econmmuni cati ons service providers fromjointly owni ng and

operating tel econmuni cations equi pnent. Each such public cable

service provider shall pay that proportion of the full costs of
owni ng and operating such head-end equi prent, including, but not
limted to, the costs of construction, acquisition, installation
i mprovenent, enhancenent, nodification, financing, naintenance,

repair, and operation, and each such public tel ecommunications

provider shall pay that proportion of such full costs of owning
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and operating tel econmuni cations equi pnment, equal to the total

popul ati on of the political subdivision that is such-public—ecable

service the provider divided by the total popul ation of all

political subdivisions that are publHe—ecable—serviee such

providers jointly owning and operating sueh, as applicable, that

head- end equi pnent, or that tel econmunicati ons equi prnent

determ ned annually or with such frequency as such—publc——cable

serviece the providers ot herw se agree.

(D) No political subdivision of this state that is a
franchi sing authority shall unreasonably withhold a request by a

cabl e service provider or tel ecomuni cations service provider to

transfer, nodify, or renew, in accordance with the ternms of the
franchi se and, _as applicable, in accordance with the provisions of
the "Tel ecommuni cati ons Act of 1996," Pub. L. No. 104-104, Title
11, Section 301(i), 110 Stat. 117, 47 U S.C A 537, the "Cable
Communi cations Policy Act of 1984," Pub. L. No. 98-549, Section 2,
98 Stat. 2790, 47 U.S.C. A 545, or the "Cable Tel evision Consuner
Protecti on and Conpetition Act of 1992," Pub. L. No. 102- 385,
Section 18, 106 Stat. 1493, 47 U S.C. A 546, its existing

franchi se, _as otherw se authorized by law, to provide cable

service over a cable systemor to provide tel econmunications

service over a cable systemor using tel ecommuni cations equi pnent.

Sec. 1332.05. (A)(1) In addition to satisfying any other
appl i cabl e notice and hearing requirenents, the legislative
authority of a political subdivision of this state shall provide
notice in accordance with division (B) of this section of its
consi deration of an ordinance or resolution that woul d authorize
the expenditure of public noney for a cable systemor the
provi sion of cable service over a cable systemor for

tel ecommuni cati ons equi pnent or the provision of

t el econmuni cati ons service over a cable system or using

tel ecomuni cati ons equi pnent, including, but not linmted to, an
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ordi nance or resolution that would authorize any of the follow ng:

(a) Afeasibility study, narketing study, or any cost-benefit
anal ysi s concerning the establishnent, acquisition, construction,
i mprovenent, financing, |easing, managenent, or operation of a
cabl e systemor the provision of cable service over a cable system

or the establishnent, acquisition, construction, inprovenent,

financing, |easing, managenent., or operation of telecomunications

equi pnent _or the provision of telecomunications service over a

cabl e system or using tel ecommuni cati ons equi pnent;

(b) The acquisition, construction, installation, inprovenent,
financing, |ease, or agreenent for managenent or operation of
facilities capable of providing cable service over a cable system

or _of providing tel ecommuni cations service over a cable system or

usi ng tel ecomuni cati ons equi pnent ;

(c) An agreenent or arrangenent for the use of a cable system
or fer the provision of cable service over a cable systemor for

the use of teleconmmunications equipnent or the provision of

t el econmuni cati ons service over a cable system or using

t el econmuni cati ons equi pnent ;

(d) Approval of the terns of a franchi se agreenent for the
political subdivision as a public cable service provider, if any
such agreement exists, or with any other public cable service

provider, to provide cable service over a cable system_ or of the

terns of a franchise or other agreenent, if any, for the politica

subdi vi sion as a public telecomunications service provider to

provide tel ecommuni cati ons service over a cable system or using

t el econmuni cati ons equi pnent, or the terns of a franchise or other

agreenent with any other public tel ecomuni cati ons service

provider to so provide tel ecommuni cati ons service.

(2) Any ordinance or resolution enacted by the |egislative

authority of a political subdivision of this state authorizing the
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formation of a public cable service provider or public

t el ecommuni cations service provider by the political subdivision
shal |l include a conprehensible statenment of the general plan for
financing the acquisition, construction, installation,

i nprovenment, or |ease of the cable systemor of the

t el econmuni cati ons equi pnent. No such ordi nance or resol ution

shal | be deened an energency ordi nance or resolution or a nmeasure
necessary for the inmedi ate preservation of the public peace,
health, or safety in the political subdivision, and no such

ordi nance or resolution shall take effect sooner than thirty days
after its date of enactnment. If, within thirty days after such
date of enactnent, a petition signed by ten per cent of the

el ectors of the political subdivision, based upon the total nunber
of votes cast at the |ast preceding general election of the
political subdivision, shall be filed with the appropriate office
demandi ng a referendum on the ordi nance or resolution, the

ordi nance or resolution shall not take effect until submtted to

the electors and approved by a majority of those voting on it.

(3) Divisions (A)(1) and (2) of this section apply only with
respect to the first tine an ordinance or resol ution described,
respectively, in division (A)(1) or (2) of this sectionis
consi dered or enacted, respectively, by a legislative authority,
and a legislative authority need not conply with division (A)(1)
or (2) of this section regarding any ordi nance or resol ution that

pertains to the sanme cable systemor the sanme tel ecomunications

equi pnent and that is considered or enacted, respectively,
subsequent to an ordinance or resolution that was enacted and that
conmplied with division (A)(1) or (2) of this section,
respectively.

(B) Notice under division (A)(1) of this section shall be

given at least forty-five days prior to the enactnment of the

ordi nance or resolution and shall be given to all persons that
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have filed a pending application with the political subdivision to
provide within its jurisdiction cable service over a cable system
or are providing cable service over a cable system pursuant to a

franchi se granted by the political subdivision or, if the

ordi nance or resolution concerns the provision of

tel econmuni cations service, to all tel econmuni cations service

providers that have filed any requisite pending application with

the political subdivision to provide or that are providing that

service within the political subdivision. The notice shall be in

witing, delivered to the address designated by the person as the
address for receipt of notices or, if no such designation has been
made, to the operating address of that person as registered with
the political subdivision. The notice shall be delivered by
certified mail, registered mail, overnight delivery, or a simlar

nmet hod of receipted delivery.

(© No political subdivision shall fail to conmply with

division (A of this section

Sec. 1332.06. (A) A political subdivision of this state that

is a public cable service provider or a public tel econmunications

service provider shall maintain a special fund for, respectively,

its cable systemand the provision of cable service over that

cable systemor for its tel ecommuni cations equi pnent and the

provi sion of tel econmuni cations service over a cable system or

usi ng tel econmuni cati ons equi pnent and shall be subject, with

respect to that either special fund, to sections 5705.09, 5705. 10,
5705. 14, 5705.15, 5705.16, 5705.39, 5705.40, 5705.41, 5705. 44, and
5705.45 and any other applicable provision of Chapter 5705. of the

Revi sed Code concerning the establishment or mai ntenance of the

speci al fund.

(B) A political subdivision of this state that is a public

cabl e service provider or _a public tel ecommunications service
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provi der shall prepare and publish, on or before the first day of
June of each year for the prior cal endar year, an annual report

on, respectively, its cable systemand the provision of cable

service over that cable systemor its tel ecommuni cati ons equi pnent

and the provision of tel econmuni cations service over a cable

system or using tel ecommuni cations equi pnent. The report shall be
substantially in accordance with full cost accounting and shal
i ncl ude di sclosure of the anbunt, source, and cost of working
capital utilized for its cable systemand the provision of cable

service over that cable systemand or its tel econmunications

equi pnent _and the provision of tel econmuni cations service over a

cabl e system or using telecommuni cations equipnent, as well as

estimates of the anount of any franchise fee, regulatory fee,
occupation tax, pole attachnment fee, property tax, or other fee or

tax that would be applicable to its cable systemand the provision

of cable service over that cable system or to its

t el ecommuni cati ons _equi pnrent _and t he provision of

t el econmuni cati ons service over a cable system or using

tel ecommuni cations equi pnent, but for any exenption by reason of

its status as a political subdivision, which exenption is
authorized by law. Nothing in sections 1332.01 to 1332.10 of the
Revi sed Code requires any elected official of the political
subdivision to maintain a log or other record of the tine the

of ficial spends on the business of the public cable service

provider or the public tel ecomunications service provider in the

course of official duties.

(C No political subdivision shall fail to conmply with

division (A) or (B) of this section.

Sec. 1332.07. A violation of any provision of division (B) of
section 1332.04 of the Revised Code by a political subdivision,
whet her as a franchising authority, public cable service provider,

public tel ecommuni cations service provider., or otherw se, relieves

Page 12

332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357

358
359

360
361
362
363



H. B. No. 591

As Introduced

any ot her cable service provider in the jurisdiction of the
political subdivision fromany obligation to conply with or
performany regulation, rule, requirement, or restriction that is
the subject of the violation, and entitles any sueh other cable

service provider or tel ecomunications service provider to

equi val ent treatnent, right, or benefit.

Sec. 1332.09. (A) A political subdivision subject to division
(A, (B), or (C of section 1332.04 or division (C) of section
1332. 05 of the Revised Code may bring a civil action for
declaratory relief in the court of common pleas in the county in
which the political subdivision is |located or in any county of
this state in which the political subdivision is a public cable

service provider or public tel econmunications service provider

(B) A person that is or is likely to be adversely affected by
a violation of division (A, (B), or (C of section 1332.04 or
division (C) of section 1332.05 of the Revised Code may bring a
civil action for declaratory or injunctive relief in such a court
of conmon pleas. Such person that is or is likely to be adversely
affected includes a person that provides, or has filed a pending
application to provide, within the jurisdiction of the political
subdi vi sion, cable service over a cable system or

t el econmuni cati ons service over a cable system or using

t el ecommuni cati ons equi pnent, and includes any other political

subdi vision in which such allegedly nonconplying political

subdivision is, or has filed a pending application to becone,

respectively, a public cable service provider or a public

tel econmuni cati ons service provider.

(O(1) If an arbitration opinion under section 1332.08 of the
Revi sed Code contains a finding of a violation by a political
subdi vi sion of division (A), (B), or (C of section 1332.04 or
division (C) of section 1332.05 of the Revised Code and the
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political subdivision fails to rectify the violation pronptly, and
any person adversely affected by the violation substantially
prevails in a subsequent civil action against the political
subdi vi si on under division (B) of this section regarding the
violation not pronptly rectified, the political subdivision is
liable to the person for the person's costs and reasonabl e

attorney's fees incurred in connection with the civil action.

(2) If an arbitration opinion under section 1332.08 of the
Revi sed Code does not contain a finding of a violation by a
political subdivision of division (A, (B), or (C of section
1332.04 or division (C) of section 1332.05 of the Revised Code and
the political subdivision substantially prevails in a subsequent
civil action brought against it under division (B) of this section
respecting an alleged violation, the conplainants in the civil
action are liable to the political subdivision for its costs and
reasonabl e attorney's fees incurred in connection with the civi

acti on.

(3) The court shall exercise its equitable discretion in
determ ning the appropriate anount of attorney's fees to be
awar ded under division (C (1) or (2) of this section. In
exercising that discretion, the court shall consider at |east all
of the following: the degree to which the party partially
prevail ed, the reasonabl eness of the party's action, the
reasonabl eness of the arbitrator's decision, the effort or |ack of
effort of the parties to reach a settlenent, and the good faith or

| ack of good faith of the parties.

Section 2. That existing sections 1332.01, 1332.02, 1332.03,
1332. 04, 1332.05, 1332.06, 1332.07, and 1332.09 of the Revised

Code are hereby repeal ed.
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