As Introduced

126th General Assembly
Regular Session H. B. No. 541
2005-2006

Representatives Buehrer, Taylor, Law, Blasdel, Hood, Seitz, Fessler,
Brinkman, Harwood, Aslanides, Latta, Willamowski, Calvert, Evans, C.,

Combs, Schaffer, Evans, D., Faber, Cassell, Setzer, Collier, Peterson

A BILL

To enact sections 2305.61, 2305.62, 2305.63, 2306. 64,
2305. 65, and 2305.66 and to repeal section 2305. 40
of the Revised Code to provide statutory criteria
for when a person nmay use force or deadly force to
defend the person or another person or to prevent
or termnate a trespass on or illegal interference
Wi th property; to establish a presunption rel ated
to use of defensive force intended or likely to
cause death or serious physical harm of when the
user of the defensive force holds a reasonable
fear of inminent peril of death or serious

physical harm to provide that a person authorized
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to use deadly force or defensive force intended or
likely to cause death or serious physical harm
general ly does not have a duty to retreat; and to
repeal the existing statutory provisions regarding
the inmunity of an owner, |essee, or renter of
real property as to self-defense or defense of

ot hers.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:
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H. B. No. 541
As Introduced

Section 1. That sections 2305.61, 2305.62, 2305.63, 2306. 64,
2305. 65, and 2305.66 of the Revi sed Code be enacted to read as

foll ows:

Sec. 2305.61. As used in sections 2305.61 to 2305.66 of the
Revi sed Code:

(A "Dwelling" neans a building or conveyance of any ki nd

that has a roof over it and that is designed to be occupi ed by

peopl e lodging in the building or conveyance at night. "Dwelling"

i ncl udes any building or conveyance of a type described in this

di vi sion, regardl ess of whether the building or conveyance is

tenporary or permanent, or nobile or imobile. "Dwelling"” includes

any attached porch or tent that has a roof over it and that is

designed to be occupied by people lodging in it at night.

(B) "Residence" neans a dwelling in which a person resides

either tenporarily or permanently or is visiting as an invited

guest .

(C) "Third person" neans, in a context in which force, deadly

force, or defensive force is used. any person other than the

person who uses the force, deadly force, or defensive force and

ot her than the person against whomthe force, deadly force, or

defensive force i s used.

(D) "Vehicle" nmeans a conveyance of any kind, whether or not

notorized, that is designed to transport people or property.

Sec. 2305.62. (A) A person is justified in using force,

except deadly force, against another when and to the extent that

the person using the force reasonably believes that the use of the

force is necessary to defend the person's self or a third person

agai nst the i nmmnent use of unlawful force by the person agai nst

whom the force is used.
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(B) A person who is justified in using force pursuant to

division (A of this section is justified in the use of deadly

force against the other person and does not have a duty to retreat

if either of the foll owing applies:

(1) The person using the deadly force reasonably believes

that the use of the deadly force is necessary to prevent inmm nent

death or serious physical harmto the person's self or a third

person or to prevent the i nent conmi ssion of a forcible fel ony.

(2) The circunstances described in division (A or (B) of
section 2305.63 of the Revised Code apply.

(C) For the purposes of divisions (A and (B) of this

section, a person who unlawfully and by force enters or attenpts

to enter a person's dwelling, residence, or occupied vehicle is

presuned to be doing so with the intent to conmt an unl awful act

i nvol ving force or violence.

Sec. 2305.63. (A (1) A person is justified in the use of

def ensi ve force against another that is intended or likely to

cause death or serious physical harmto the other person and does

not have a duty to retreat if the person using the defensive force

hol ds a reasonable fear of immnent peril of death or serious

physical bodily harmto the person's self or a third person.

(2) For the purposes of division (A (1) of this section, a

person is presuned to have held a reasonabl e fear of imm nent

peril of death or serious physical harmto the person's self or a

third person when using defensive force that is intended or likely

to cause death or serious physical bodily harmto another if both

of the follow ng apply:

(a) The person agai nst whom the defensive force was used was

in the process of unlawfully and forcefully entering, or had

unlawfully and forcibly entered, a dwelling, residence, or
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occupi ed vehicle, or that person had renoved or was attenpting to

renove anot her agai nst the other person's will froma dwellinag,

resi dence, or occupi ed vehicl e.

(b) The person who uses the defensive force knew or had

reason to believe that an unlawful and forcible entry or unl awf ul

and forcible act of a type described in division (A)(2)(a) of this

section was occurring or had occurred.

(3) The presunption set forth in division (A)(2) of this

section does not apply in any of the foll ow ng circunstances:

(a) The person agai nst whom the defensive force is used has

the right to be in, or is a lawful resident of., the dwelling,

residence, or vehicle, and that person is not the subject of a

protection order issued or consent agreenent approved pursuant to
section 2903.213, 2903.214, 2919.26, or 3113.31 of the Revised

Code, a protection order issued by a court of another state, or a

protection order issued pursuant to section 2945.04 of the Revised

Code. For the purposes of this division, a person who has the

right to be in, or is a lawful resident of, a dwelling, residence,

or _vehicle includes, but is not linmted to, the owner, |essee, or

titleholder of the dwelling, residence, or vehicle. As used in

this division, "protection order issued by a court of another

state" has the sane neaning as in section 2919.27 of the Revised
Code.

(b) The person sought to be renopved by the person agai nst

whom t he defensive force was used as described in division

(A)(2)(a) of this section is a child or grandchild, or is

otherwise in the lawful custody or under the | awful guardi anship

of , the person agai nst whom the defensive force is used.

(c) The person who uses the defensive force is engaged in _an

unl awful activity or is using the dwelling., residence, or occupied

vehicle to further an unlawful activity.
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(d) The person agai nst whom the defensive force is used is a

| aw enforcenent officer who is entering or attenpting to enter a

dwel ling, residence, or vehicle in the perfornance of the

officer's official duties, and either the officer identified self

as a law enforcenent officer in accordance with any applicable

law, or the person using the defensive force knew or reasonably

shoul d have known that the person entering or attenpting to enter

the dwelling, residence, or vehicle was a | aw enforcenent officer.

(B) A person who is not engaged in an unlawful activity and

who is attacked in any place where the person has a right to be

has no duty to retreat, has the right to stand the person's ground

and neet force with force, including deadly force, and is

justified in using the force, including deadly force, if the

person reasonably believes it is necessary to do so to prevent

death or great bodily harmto the person's self or a third person

or to prevent the conmission of a forcible fel ony.

(C© For the purposes of divisions (A and (B) of this

section, a person who unlawfully and by force enters or attenpts

to enter a person's dwelling, residence, or occupied vehicle is

presuned to be doing so with the intent to conmt an unl awful act

i nvol ving force or violence.

Sec. 2305.64. (A) A person is justified in the use of force,

except deadly force, against another when and to the extent that

the person using the force reasonably believes that the use of the

force is necessary to prevent or termnate the other person's

trespass on, or other tortious or crinmnal interference wth,

either real property other than a dwelling or personal property

that lawfully is in the person's possession, that lawfully is in

the possession of a third person who is a nenber of the person's

i medi ate fanily or household, or that is property of a third

per son whose property the person has a |l egal duty to protect.
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(B) A person who is justified in using force pursuant to

division (A of this section is justified in the use of deadly

force against the other person only if the person using the deadly

force reasonably believes that the use of the deadly force is

necessary to prevent the imminent conmi ssion of a forcible felony.

(C) For the purposes of divisions (A and (B) of this

section, a person does not have a duty to retreat if the person is

in a place where the person has a right to be.

(D) For the purposes of this section, a person who unlawfully

and by force enters or attenpts to enter a person's dwelling,

residence, or occupied vehicle is presuned to be doing so with the

intent to commit an unlawful act involving force or violence.

Sec. 2305.65. (A) A person who uses force, deadly force, or

defensive force as permtted in section 2305.62, 2305.63, or

2305.64 of the Revised Code is justified in using the force,

deadly force, or defensive force and is i mmune fromcrim nal

prosecution or liability and fromliability for injury, death, or

loss to person or property in any civil action that is based on or

related to the use of the force, deadly force, or defensive force,

unl ess the person agai nst whomthe force, deadly force, or

defensive force was used is a |l aw enforcenent officer who was

acting in the performance of the officer's official duties, and

the officer identified self in accordance with any applicable |aw,

or the person using the force, deadly force, or defensive force

knew or reasonably should have known that the person was a | aw

enforcenent officer. As used in this division, "crinmnal

prosecution" includes arresting. detaining in custody, and

charqgi ng or prosecuting the def endant.

(B) A law enforcenent agency nmay use standard procedures for

i nvestigating a person for the use of force, deadly force, or

defensive force as described in division (A of this section, but

Page 6

141
142
143
144
145

146
147
148

149
150
151
152

153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168

169
170
171



H. B. No. 541
As Introduced

the agency may not arrest the person for using the force, deadly

force, or defensive force unless the agency determ nes that there

is probable cause to believe that the force, deadly force, or

defensive force that was used was unl awf ul

(C |If a person is sued in a civil action that is based on or

related to the use of force, deadly force, or defensive force

described in division (A) of this section and the court finds that

the imunity provided in division (A of this section applies to

the person, the court shall award to the person reasonabl e

attorney's fees, court costs, conpensation for loss of incone, and

all expenses incurred by the person in defense of the civil

action.

Sec. 2305.66. The justifications for the use of force, deadly

force, or defensive force described in sections 2305.62, 2305.63,
2305. 64, and 2305.65 of the Revised Code are not available to a

person to whomeither of the foll owi ng applies:

(A) The person is attenpting to commit, committing, or

escaping after the conm ssion of a forcible felony.

(B) The person initially provokes the use of force against

the person's self, unless either of the foll owing applies:

(1) The force directed against the person as a result of the

provocation is so dreat that the person reasonably believes that

the person is in inmmnent danger of death or serious physical harm

and that the person has exhausted every reasonable neans to escape

that i nm nent danger other than the use of force that is likely to

cause death or serious physical harmto the assail ant.

(2) In good faith, the person withdraws from physical contact

with the assailant and indicates clearly to the assailant that the

person desires to withdraw and term nate the use of force, but the

assai |l ant continues or resunes the use of force.
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Section 2. That section 2305.40 of the Revised Code is hereby

repeal ed.

Section 3. The CGeneral Assenbly declares that its intent in
enacting sections 2305.61 to 2305.66 and repealing section 2305. 40
of the Revised Code in Sections 1 and 2 of this act is, in part,
to supersede the doctrine of Chio | aw devel oped and affirnmed by
the state's courts in nunmerous decisions, including State v.
Cassano (2002), 96 Chio St. 3d 94; State v. Thomas (1997), 77 Chio
St. 3d 323; State v. WIlliford (1990), 49 OGhio St. 3d 247; State
v. Jackson (1986), 22 Chio St. 3d 281; State v. Robbins (1979), 58
Chio St. 2d. 74; Grahamv. State (1918), 98 Ohio St. 77; Marts v.
State (1875), 26 Chio St. 162; Col unbus v. Dawson (Franklin
County, 1986), 33 Chio App. 3d 141; et al., that generally holds
that a person who is outside of the person's place of residence or
busi ness and who is attacked has a duty to retreat before using

deadly force in self-defense or in defense of another
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