As Introduced

127th General Assembly
Regular Session S.B. No. 114
2007-2008

Senator Coughlin

Cosponsors: Senators Gardner, Cafaro

A BILL

To anend sections 4729.38 and 4729.99 and to enact
section 4729.382 of the Revised Code regarding

substitution of drugs intended to treat epilepsy.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 4729.38 and 4729.99 be amended and
section 4729.382 of the Revised Code be enacted to read as

foll ows:

Sec. 4729.38. (A) Unless instructed otherw se by the person
receiving the drug pursuant to the prescription, a pharnaci st
filling a prescription for a drug prescribed by its brand nane may
sel ect a generically equivalent drug, as defined in section

3715.01 of the Revised Code, subject to the follow ng conditions:

(1) The pharnmaci st shall not select a generically equival ent
drug if the prescriber handwites "di spense as witten," or
"D.AW," on the witten prescription, or, when ordering a
prescription electronically or orally, the prescriber specifies
that the prescribed drug is nedically necessary. These
desi gnations shall not be preprinted or stanped on the
prescription. Division (A (1) of this section does not preclude a

renmi nder of the procedure required to prohibit the selection of a
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generically equival ent drug from being preprinted on the

prescription.

(2) The pharnmaci st shall not select a generically equival ent
drug unless its price to the patient is less than or equal to the

price of the prescribed drug.

(3) The pharnmacist, or the pharmacist's agent, assistant, or
enpl oyee shall informthe patient or the patient's agent if a
generically equivalent drug is available at a | ower or equal cost,
and of the person's right to refuse the drug sel ected. D vision

(A)(3) of this section does not apply to any:

(a) Prescription that is billed to any agency, division, or

department of this state which will reinburse the pharnacy;

(b) Prescriptions for patients of a hospital, nursing hone,

or simlar patient care facility.

(4) If the drug is prescribed to treat epil epsy, the

phar maci st recei ves the statenent required by section 4729. 382 of
the Revi sed Code.

(B) Unless the prescriber instructs otherw se, the |abel for
every drug dispensed shall include the drug's brand nane, if any,
or its generic nane and the nanme of the distributor, using
abbreviations if necessary. Wen dispensing at retail a
generically equival ent drug for the brand nane drug prescribed,
the pharmaci st shall indicate on the drug's |abel or container
that a generic substitution was nade. The | abeling requirenents
established by this division are in addition to all other |abeling

requi rements of Chapter 3715. of the Revised Code.

(C A pharnmaci st who selects a generically equival ent drug
pursuant to this section assumes no greater liability for
sel ecting the di spensed drug than would be incurred in filling a

prescription for a drug prescribed by its brand nane.

Page 2

20
21

22
23
24

25
26
27
28
29

30
31

32
33

34
35
36

37
38
39
40
41
42
43
44
45

46
47
48
49



S. B. No. 114
As Introduced

(D) The failure of a prescriber to restrict a prescription by
speci fying "di spense as witten," or "D.AW," pursuant to
division (A) (1) of this section shall not constitute evidence of
the prescriber's negligence unless the prescriber had reasonabl e
cause to believe that the health condition of the patient for whom
the drug was intended warranted the prescription of a specific
brand nane drug and no other. No prescriber shall be liable for
civil danmages or in any crininal prosecution arising fromthe
i nterchange of a generically equivalent drug for a prescribed
brand nane drug by a pharnmacist, unless the prescribed brand nane
drug woul d have reasonably caused the sane | oss, damage, injury,

or deat h.

Sec. 4729.382. (A) As used in this section:

(1) "Epilepsy drug" neans a drug prescribed for the treatnent

of epilepsy or a drug prescribed to treat or prevent seizures.

(2) "Epilepsy" neans a neurol ogical condition characterized

by recurrent seizures.

(3) "Seizure" neans a brief disturbance in the electrical

activity of the brain.

(4) "lInterchange" neans the substitution of a generically

equi val ent drug for the prescribed drug, or substitution of a

different drug for the drug prescribed, including any of the

foll owi ng:

(a) The substitution of a generic brand of the drug for the

brand prescribed;

(b) The substitution of one generic brand of the drug for

anot her _generic brand;

(c) The substitution of one fornmulation of the drug for

anot her;

(d) The substitution of one therapeutic drug treatnent for
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anot her.

(B) A pharmaci st shall not know ngly interchange a prescribed

epil epsy drug without notifying the prescriber and receiving a

signed statenent consenting to the interchange fromthe prescriber

and either the patient or the patient's parent. |egal guardian., or

spouse.

Sec. 4729.99. (A Wioever violates section 4729.16, division
(A) or (B) of section 4729.38, or section 4729.382 or 4729.57 of

the Revised Code is guilty of a m nor m sdeneanor. Each day's

violation constitutes a separate of fense.

(B) Whoever violates section 4729.27, 4729.28, or 4729. 36 of
the Revised Code is guilty of a m sdemeanor of the third degree.
Each day's violation constitutes a separate offense. If the
of fender previously has been convicted of or pleaded guilty to a
violation of this chapter, that person is guilty of a m sdermeanor

of the second degr ee.

(C Whoever violates section 4729.32, 4729.33, or 4729. 34 of

the Revised Code is guilty of a m sdemeanor

(D) Whoever violates division (A, (B), (D), or (E) of
section 4729.51 of the Revised Code is guilty of a m sdeneanor of

the first degree.

(E) (1) Whoever violates section 4729.37, division (C (2) of
section 4729.51, division (J) of section 4729.54, or section
4729. 61 of the Revised Code is guilty of a felony of the fifth
degree. If the offender previously has been convicted of or
pl eaded guilty to a violation of this chapter or a violation of
Chapter 2925. or 3719. of the Revised Code, that person is guilty

of a felony of the fourth degree.

(2) If an offender is convicted of or pleads guilty to a
violation of section 4729.37, division (C of section 4729.51
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division (J) of section 4729.54, or section 4729.61 of the Revised
Code, if the violation involves the sale, offer to sell, or
possession of a schedule |I or Il controlled substance, with the
exception of marihuana, and if the court inposing sentence upon
the offender finds that the offender as a result of the violation
is a major drug offender, as defined in section 2929.01 of the
Revi sed Code, and is guilty of a specification of the type
described in section 2941. 1410 of the Revised Code, the court, in
lieu of the prison termauthorized or required by division (E)(1)
of this section and sections 2929. 13 and 2929. 14 of the Revised
Code and in addition to any other sanction inposed for the offense
under sections 2929.11 to 2929.18 of the Revised Code, shall

i npose upon the offender, in accordance with division (D)(3)(a) of
section 2929.14 of the Revised Code, the mandatory prison term
specified in that division and may i npose an additional prison

termunder division (D)(3)(b) of that section.

(3) Notwi thstanding any contrary provision of section 3719.21
of the Revised Code, the clerk of court shall pay any fine inposed
for a violation of section 4729.37, division (C) of section
4729.51, division (J) of section 4729.54, or section 4729.61 of
the Revised Code pursuant to division (A) of section 2929.18 of
the Revised Code in accordance with and subject to the
requi rements of division (F) of section 2925.03 of the Revised
Code. The agency that receives the fine shall use the fine as

specified in division (F) of section 2925.03 of the Revised Code.

(F) Wioever violates section 4729.531 of the Revised Code or
any rul e adopted thereunder or section 4729.532 of the Revised

Code is guilty of a m sdeneanor of the first degree.

(G Whoever violates division (C (1) of section 4729.51 of
the Revised Code is guilty of a felony of the fourth degree. |f
the of fender has previously been convicted of or pleaded guilty to

a violation of this chapter, or of a violation of Chapter 2925. or
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3719. of the Revised Code, that person is guilty of a felony of
the third degree.

(H) Whoever violates division (C(3) of section 4729.51 of
the Revised Code is guilty of a m sdenmeanor of the first degree.
If the of fender has previously been convicted of or pleaded guilty
to a violation of this chapter, or of a violation of Chapter 2925.
or 3719. of the Revised Code, that person is guilty of a felony of
the fifth degree.

Section 2. That existing sections 4729.38 and 4729.99 of the

Revi sed Code are hereby repeal ed.
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