As Reported by the House Agriculture and Natural Resources

128th General Assembly
Regular Session Sub. S. B. No. 131
2009-2010

Senators Gillmor, Cafaro

Cosponsors: Senators Widener, Grendell, Schuring, Gibbs, Carey, Faber,
Morano, Fedor, Goodman, Harris, Hughes, Kearney, Miller, D., Miller, R.,
Niehaus, Patton, Sawyer, Schaffer, Seitz, Smith, Stewart, Wagoner,
Schiavoni

Representatives Okey, Sayre

A BILL

To amend sections 125.04, 5513.02, and 5747.77 and to
enact sections 125.091, 125.092, 125.093,
3345. 691, and 3345.692 of the Revised Code to
require that the Director of Adm nistrative
Servi ces establish a programthat ensures that
suppl i es conposed of bi obased products are
purchased by the Departnent of Adm nistrative
Servi ces, other state agencies, and state
institutions of higher education, and to extend
the income tax credit for retail sales of

alternative fuel for two additional years.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 125.04, 5513.02, and 5747.77 be
amended and sections 125.091, 125.092, 125.093, 3345.691, and
3345. 692 of the Revi sed Code be enacted to read as foll ows:

Sec. 125.04. (A) Except as provided in division (D) of this
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section, the departnent of adm nistrative services shall determne
what supplies and services are purchased by or for state agencies.
Whenever the departnent of administrative services nakes any
change or addition to the lists of supplies and services that it
determ nes to purchase for state agencies, it shall provide a list
to the agencies of the changes or additions. Except for the

requi rements of section 125.092 and division (B) of section 125.11
of the Revised Code, sections 125.04 to 125.08 and 125.09 to

125. 15 of the Revised Code do not apply to or affect the

educational institutions of the state.
(B)(1) As used in this division:

(a) "Chartered nonpublic school" has the sanme neaning as in
section 3310.01 of the Revised Code.

(b) "Enmergency nedi cal service organization"” has the sane

meani ng as in section 4765.01 of the Revised Code.

(c) "Political subdivision" means any county, township,
nmuni ci pal corporation, school district, conservancy district,
township park district, park district created under Chapter 1545.
of the Revised Code, regional transit authority, regional airport
authority, regional water and sewer district, or port authority.
"Political subdivision" also includes any other political
subdi vi si on described in the Revised Code that has been approved
by the departnment to participate in the departnent's contracts

under this division.

(d) "Private fire conpany" has the same neaning as in section
9.60 of the Revised Code.

(2) Subject to division (C) of this section, the departnent
of administrative services may permt a political subdivision,
county board of elections, private fire conpany, private,
nonprofit emergency nedical service organization, or chartered

nonpubl i c school to participate in contracts into which the
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department has entered for the purchase of supplies and services.
The department may charge the entity a reasonable fee to cover the
adm ni strative costs the departnent incurs as a result of

participation by the entity in such a purchase contract.

A political subdivision desiring to participate in such
purchase contracts shall file with the departnment a certified copy
of an ordinance or resolution of the legislative authority or
governing board of the political subdivision. The resol ution or
ordi nance shall request that the political subdivision be
authorized to participate in such contracts and shall agree that
the political subdivision will be bound by such ternms and
conditions as the departnment prescribes and that it will directly
pay the vendor under each purchase contract. A board of elections
desiring to participate in such purchase contracts shall file with
the purchasing authority a witten request for inclusion in the
program A private fire conpany, private, nonprofit energency
nmedi cal service organi zation, or chartered nonpublic schoo
desiring to participate in such purchase contracts shall file with
the departnment a witten request for inclusion in the program
signed by the chief officer of the conpany, organization, or
chartered nonpublic school. A request for inclusion shall include
an agreenent to be bound by such terns and conditions as the
department prescribes and to nake direct paynents to the vendor

under each purchase contract.

The departnent shall include in its annual report an estimate
of the cost it incurs by permitting political subdivisions, county
boards of el ections, private fire conpanies, private, nonprofit
energency medi cal service organi zations, and chartered nonpublic
schools to participate in contracts pursuant to this division. The
departnment may require such entities to file a report with the
departnent, as often as it finds necessary, stating how many such

contracts the entities participated in within a specified period
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of time, and any other information the department requires.

(3) Purchases made by a political subdivision or a county
board of el ections under this division are exenpt from any
conpetitive selection procedures otherw se required by |Iaw. No
political subdivision shall make any purchase under this division
when bi ds have been received for such purchase by the subdivision,
unl ess such purchase can be nade upon the sane terns, conditions,

and specifications at a |lower price under this division.

(O A political subdivision as defined in division (B) of
this section or a county board of el ections may purchase supplies
or services fromanother party, including a political subdivision,
i nstead of through participation in contracts described in
division (B) of this section if the political subdivision or
county board of elections can purchase those supplies or services
fromthe other party upon equivalent terms, conditions, and
specifications but at a lower price than it can through those
contracts. Purchases that a political subdivision or county board
of el ections makes under this division are exenpt from any
conpetitive selection procedures otherw se required by law. A
political subdivision or county board of elections that makes any
pur chase under this division shall maintain sufficient information
regardi ng the purchase to verify that the political subdivision or
county board of elections satisfied the conditions for naking a
purchase under this division. Nothing in this division restricts
any action taken by a county or township as authorized by division
(B) (1) of section 9.48 of the Revised Code.

(D) This section does not apply to supplies or services
required by the legislative or judicial branches, the capitol
square revi ew and advi sory board, the adjutant general for
mlitary supplies and services, to supplies or services purchased
by a state agency directly as provided in division (A, (B), or

(F) of section 125.05 of the Revised Code, or to purchases of
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supplies or services for the energency nanagenent agency as
provided in section 125.023 of the Revised Code.

Sec. 125.091. As used in this section and sections 125.092
and 125.093 of the Revised Code:

(A "Agricultural materials" neans agricul tural -based

naterials or residues, including plant, aninal, and marine

nmaterials or residues, used in the manufacture of commercial or

i ndustrial nonfood products.

(B) "Bi obased product" neans a product determ ned by the

United States secretary of agriculture to be a commercial or

i ndustrial product., other than food or feed, that is conposed, in

whol e or significant part, of biological products, renewabl e

donestic agricultural materials, or forestry material, or is an

i nternmedi ate i ngredi ent or feedstock.

(C) "Bioloqgical products” neans products derived fromliving

materials other than agricultural or forestry materials.

(D) _"Designated itend neans a generic _groupi ng of biobased
products identified in subpart B, 7 CF. R 2902.10 to 2902.42.

(E) "Forest thinnings" nmeans woody naterials renoved froma

dense forest to inprove growh, enhance forest health, or renove

trees to recover potential nortality.

(F) "Forestry materials" neans materials derived fromthe

practice of planting and caring for forests and the nanagenent of

growi ng tinber where such materials cone fromshort-rotati on woody

crops that are less than ten vears old. sustainably nanaged

forests, wood residues, or forest thinnings.

(G "Internediate ingredient or feedstock"” neans a material

or _conpound nade, in whole or in significant part. from bi ol ogical

products, renewable agricultural materials, or forestry materials

that are subsequently used to nake a nore conpl ex conpound or
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product .

(H "Sustainably managed forests" neans the practice of | and

stewardship that integrates the reforestati on., nanagenent,

growi ng. nurturing. and harvesting of trees for useful products

while conserving soil and inproving air and water quality,

wildlife, fish habitat, and aesthetics.

Sec. 125.092. (A) Except as provided in divisions (G and (H)

of this section, when purchasing equi pnent., material., or supplies,

the departnment of adm nistrative services, other state agencies,

and state institutions of higher education shall purchase bi obased

products in accordance with the bi obased product preference

program established by the director of adnministrative services

under this section

(B) Not later than one hundred eighty days after the

effective date of this section, the director shall establish a

bi obased product preference program which shall ensure that the

departnment of adm nistrative services, other state agencies, and

state institutions of higher education purchase bi obased products

by agiving a preference to those designated itens that are conposed

of the highest percentage of biobased content practicable or that

comply with requl ati ons adopted under 42 U.S.C. 6914b-1 by the

adm nistrator of the United States environnental protection

agency. The purchase of bi obased products under the program shal
be consistent with sections 125.01 to 125.11 of the Revi sed Code.

As part of the program the director shall adopt a policy of

setting mni num bi obased content specifications for awardi ng

contracts in a nmanner that ensures that the bi obased content of

bi obased products is consistent with the quidelines issued under 7

U S.C. 8102, except when the director determ nes that division

(Q(1), (2), or (3) of this section applies.

(G The director may deternmne that it is not possible for a
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bi obased product to be purchased in accordance with the bi obased

product preference programif the director determ nes that any of

the followi ng applies to the product:

(1) The product is not available within a reasonabl e peri od

of tine.

(2) The product fails to neet the performnce standards set

forth in the applicable specifications for the product.

(3) The price of the product is an unreasonable price. As

used in division (C(3) of this section, "unreasonable price"

neans either of the foll ow ng:

(a) The price of the bi obased product exceeds the price of a

substantially equival ent nonbi obased product.

(b) The price of the biobased product exceeds the fair market

value of a substantially equival ent nonbi obased product.

In _accordance with rules adopted under this section., the

director nmay determine a percentage that is up to five per cent by

which the price of a biobased product may exceed the price or fair

nar ket value of a substantially equival ent nonbi obased product

w t hout bei ng consi dered an unreasonable price for the purpose of

division (Q(3)(a) or (b) of this section, as applicable. In doing

so, the director shall give consideration to the benefits of

expandi ng the use of bi obased products.

(D) For any bi obased product offered under the bi obased

product preference program a vendor shall certify that the

product neets the bi obased content requirenents for the designated

item of which the product is an exenplar. Upon request, a vendor

shall provide to the director information to verify the bi obased

content of a bi obased product qualifying for purchase in

accordance with the program

(E) The director shall adopt rules in accordance with Chapter
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119. of the Revised Code that prescribe all of the foll ow ng:

(1) The procedures the departnent of adm nistrative services

and other state agencies shall use to qgive preference to and

pur chase bi obased products in accordance with the program

(2) The purchasing policy the director adopts under division

(B) of this section;

(3) Procedures and quidelines to be used by the director in

det erni ni ng percentages for purposes of division (C of this

section;

(4) O her requirenents or procedures that are necessary to

i npl enent _t he bi obased product preference program

(F) The director shall nmaintain a |list of products that

qualify as designated itens under the bi obased product preference

program

(G Wien purchasing equipnent, material, or supplies, a state

institution of higher education shall purchase designated itens in

accordance with procedures established by the institution.

(H 1f, after assessing the functions of designated itens, a

state agency determ nes that none of the designated itens are

functionally capable of neeting a specific need of the agency. the

agency shall notify the director of admnistrative services. |f,

after assessing the functions of designated itens, a state

institution of higher education determ nes that none of the

designated itens are functionally capable of neeting a specific

need of the institution, the institution shall notify both the

director of adnministrative services and the chancellor of the

board of regents. The agency or institution then may purchase a

nonbi obased product that is functionally capable of neeting that

specific need of the agency or institution, as applicable. Such a

pur chase does not constitute failure to conply with the bi obased

product preference program or preclude the agency or institution
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fromotherw se participating in the program

(1) This section does not apply to the purchase of notor

vehicle fuel, heating oil, or electricity.

(J) As used in this section., "state institution of higher

education” has the sane nmeaning as in section 3345.011 of the
Revi sed Code.

Sec. 125.093. Not |ater than Septenber 30, 2010, and the

thirtieth day of Septenber each year thereafter, the director of

adm ni strative services shall prepare and subnit to the qgovernor,

the president of the senate, and the speaker of the house of

representatives a report that describes the nunmber and types of

bi obased products purchased under section 125.092 of the Revised

Code and the ampbunt of noney spent by the departnent of

adm ni strative services and other state agencies for those

bi obased products.

Sec. 3345.691. A state institution of higher education, as

defined in section 3345.011 of the Revised Code, shall conply with

section 125.092 of the Revised Code regarding the purchase of

bi obased products.

Sec. 3345.692. (A) Not later than Septenber 15, 2010. and the

fifteenth day of Septenber each vear thereafter, a state

institution of higher education shall prepare and subnit to the

chancel l or of the board of regents a report that describes the

nunber and types of bi obased products purchased under section

125. 092 of the Revised Code and the ampbunt of noney spent by the

state institution of higher education for those bi obased products.

(B) Not later than Septenmber 30, 2010, and the thirtieth day

of Septenber each vear thereafter, the chancellor of the board of

regents shall prepare and subnmit to the governor, the president of
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the senate, and the speaker of the house of representatives a

report that describes the nunber and types of bi obased products

pur chased under section 125.092 of the Revised Code and the anpunt

of noney spent by state institutions of higher education for those

bi obased products as that infornmation is provided to the

chancel l or _under _division (A of this section.

(C) As used in this section, "state institution of higher

education" has the sane neaning as in section 3345.011 of the
Revi sed Code.

Sec. 5513.02. (A) Specifications describing the character of
the articles that the departnent of transportation is proposing to
purchase, and the conditions governing shipnment and delivery,
shall be kept on file at the departnent and open to public
i nspection throughout the tine during which an invitation to
bidders is required to be posted. The director of transportation
may require bids to be acconpanied by a certified check payable to
the director in an anmount fixed by the director and stated in the
invitation to bidders. Persons, firms, or corporations desiring to
bid on nore than one invitation shall be relieved from furnishing
certified checks with their bids provided they first furnish a
bond payable to the state, in an anmount and with surety approved
by the director, conditioned for the faithful performances of all
contracts that nmay be awarded to them and ot herwi se conditioned
as the director requires. Al bids shall be publicly opened and
read at the tinme and place nentioned in the notice. Al purchases
shall be made by the director fromthe | owest responsive and
responsi bl e bi dder for each itemin accordance with section 9.312
of the Revised Code, except where the director has established in
t he bi dding docunents a provision for multiple awards for the
purchase of itens such as asphalt, aggregates, nachinery parts,
and others as the director deternines necessary, and except that

in the purchase of nmchinery, equipnment, or supplies for which
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fixed and definite specifications cannot be prepared, the director
may purchase the articles neeting the general specifications
prescribed and which the director finds are nost suitable for the
uses intended. Sections 5513.01 to 5513.04 of the Revised Code
shall apply to the exchange of nmachinery and equi pnent and in
force account operations where the director desires to conbine in
one order the furnishing, hauling, and placing of material. The
director may purchase or authorize the purchase w thout notice, or
upon such notice as the director prescribes, of materials that in
the director's judgnent nmay be required for the inmediate repair
of roads or bridges destroyed or damaged by flood, |andslide, or
ot her casualty. No person shall place separate orders for the

pur pose of defeating such sections, and contracts of purchase

shall not be valid unless made in conformty with this section

(B) Bwisioen Section 125.092 and division (B) of section
125. 11 of the Revised Code appties apply to the purchase of
products by the director pursuant to sections 5513.01 to 5513.04
of the Revi sed Code.

Sec. 5747.77. (A) As used in this section:

(1) "Alternative fuel" neans E85 bl end fuel or bl ended

bi odi esel .

(2) "Biodiesel" means a nono-al kyl ester conbustible liquid
fuel that is derived fromvegetable oils or aninal fats, or any
combi nati on of those reagents that neets the Anerican society for
testing and materials specification for biodiesel fuel (B100)

bl end stock distill ate fuels.

(3) "Bl ended biodiesel" nmeans a bl end of biodiesel with
petrol euntbased diesel fuel in which the resultant product
contains not less than twenty per cent biodiesel and neets the
Anerican society for testing and materials specification for

bl ended di esel fuel. For taxable vears ending in 2010 or 2011,
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"six per cent" shall be substituted for "twenty per cent."”

(4) "Diesel fuel" means any liquid fuel that is capable of
use in discrete formor as a blend conponent in the operation of

engi nes of the diesel type.

(5) "Ethanol” neans fernentation ethyl alcohol derived from
agricul tural products, including potatoes, cereal, grains, cheese
whey, and sugar beets; forest products; or other renewable
resources, including residue and waste generated fromthe
production, processing, and marketing of agricultural products,
forest products, and other renewabl e resources that neet all of
the specifications in the American society for testing and
materials (ASTM specification D 4806-88 and is denatured as
specified in Parts 20 and 21 of Title 27 of the Code of Federal

Regul ati ons.

(6) "E85 blend fuel" neans fuel containing eighty-five per
cent or nore ethanol, or containing any other percentage of not
| ess than seventy per cent ethanol if the United States departnment
of energy determines, by rule, that the | ower percentage is
necessary to provide for the requirenents of cold start, safety,
or other vehicle functions, and that neets the Anerican society

for testing and materials specification for E85 blend fuel.

(7) "Retail dealer" means any person that is a taxpayer under
this chapter that owns or operates a retail service station

| ocated in this state.

(8) "Retail service station" neans a location in this state
fromwhich alternative fuel is sold to the general public and is
di spensed or punped directly into notor vehicle fuel tanks for

consunpti on.

(B) For taxable years ending in 2008 and 2009, there is
hereby all oned a nonrefundabl e credit agai nst the tax inposed by

section 5747.02 of the Revised Code for a retail dealer that sells
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alternative fuel. The credit for a dealer's taxable year ending in
2008 shall equal fifteen cents per gallon of alternative fuel sold
and di spensed through a netered punp at the retail dealer's retail
service station during any part of cal endar year 2007 or 2008
included in that taxable year. The credit for a dealer's taxable
year ending in 2009 shall equal fifteen cents per gallon of
alternative fuel sold and di spensed through a netered punp at the
retail dealer's retail service station during any part of cal endar
year 2008 included in that taxable year, plus thirteen cents per
gallon of alternative fuel sold and di spensed in that manner
during any part of cal endar year 2009 included in that taxable

year.

(Q) (1) For taxable vears ending in 2010 or 2011, there is

hereby all owed a nonrefundabl e credit against the tax inposed by

section 5747.02 of the Revised Code for a retail dealer that sells

alternative fuel. Except as otherw se provided in division (C(2)

of this section, the credit for a dealer's taxable year ending in

2010 shall equal fifteen cents per gallon of alternative fuel sold

and di spensed through a netered punp at the retail dealer's retail

service station during any part of cal endar year 2009 or 2010

included in that taxable vear. Except as otherw se provided in

division (O(2) of this section, the credit for a dealer's taxable

vear ending in 2011 shall equal fifteen cents per gallon of

alternative fuel sold and di spensed through a netered punp at the

retail dealer's retail service station during any part of cal endar

vear 2010 included in that taxable year, plus thirteen cents per

gallon of alternative fuel sold and di spensed in that manner

during any part of cal endar year 2011 included in that taxable

year.

(2) In the case of bl ended bi odi esel containing at |east ten

per cent but |less than twenty per cent biodiesel as sold and

di spensed through such netered punp. the credit otherw se all owed
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under division (C (1) of this section shall equal seven and

one-half cents per gallon. In the case of bl ended bi odi esel

containing at | east six per cent but |ess than ten per cent

bi odi esel as sold and di spensed t hrough such netered punp. the

credit otherw se all owed under division (C (1) of this section

shall equal three and three-fourths cents per gall on.

(D) The credit shall be cal culated separately for each retail
service station owned or operated by the retail dealer. The credit
al | oned under this section nmay not be clainmed for alternative fuel
sol d or dispensed before January 1, 2008, or on or after January
1, 2646 2012.

{S-(E) The retail dealer shall claimthe credit under this
section in the order prescribed in section 5747.98 of the Revised
Code. The credit shall not exceed the anpbunt of tax otherw se due
under section 5747.02 of the Revised Code after deducting any
other credits that precede the credit clained under this section

in that order.

BH(EF) Nothing in this section limts or disallows
pass-through treatnment of the credit if the retail dealer is a
pass-through entity. If the retail dealer is a pass-through
entity, references in other divisions of this section to "taxable
year" refer to the dealer's taxable year; an equity owner of the
retail dealer that is a pass-through entity may claimthe owner's
di stributive or proportionate share of the credit for the equity
owner's taxable year that includes the |last day of the entity's

t axabl e year.

Section 2. That existing sections 125.04, 5513.02, and
5747.77 of the Revised Code are hereby repeal ed.

Section 3. Section 125.04 of the Revised Code is presented in

this act as a conposite of the section as anended by both Am Sub
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H B. 562 and Am Sub. S.B. 268 of the 127th General Assenbly. The
General Assenbly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that anmendnents are to be

har noni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.
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