As Introduced

128th General Assembly
Regular Session S. B. No. 67
2009-2010

Senator Faber

Cosponsors: Senators Gibbs, Coughlin, Schaffer, Seitz

A BILL

To anend sections 2743.191 and 2971.05 and to enact
sections 5122.51, 5122.52, 5122.53, 5122. 54,
5122.55, 5122.56, 5122.57, 5122.58, 5122.59,

5122. 60, and 5122.61 of the Revised Code to
require that sexually violent predators who are
rel eased fromprison be nonitored by gl obal
positioning systemdevices, to require sexually
violent predators to pay the cost of nonitoring by
gl obal positioning systemdevices, and to
authorize the civil conmtnment of certain sexually

vi ol ent predators.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2743.191 and 2971. 05 be anended and
sections 5122.51, 5122.52, 5122.53, 5122.54, 5122.55, 5122.56,
5122.57, 5122.58, 5122.59, 5122.60, and 5122.61 of the Revised

Code be enacted to read as fol |l ows:

Sec. 2743.191. (A)(1) There is hereby created in the state
treasury the reparations fund, which shall be used only for the

fol |l owi ng purposes:

(a) The paynent of awards of reparations that are granted by
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the attorney general;

(b) The conpensation of any personnel needed by the attorney
general to administer sections 2743.51 to 2743.72 of the Revised
Code;

(c) The conpensation of wi tnesses as provided in division (J)
of section 2743.65 of the Revised Code;

(d) Gher adm nistrative costs of hearing and determ ning

clainms for an award of reparations by the attorney general;

(e) The costs of administering sections 2907.28 and 2969. 01
to 2969.06 of the Revised Code;

(f) The costs of investigation and deci si on-maki ng as

certified by the attorney general

(g) The provision of state financial assistance to victim
assi stance programs in accordance with sections 109.91 and 109. 92
of the Revi sed Code;

(h) The costs of paying the expenses of sex offense-rel ated
exam nations and antibiotics pursuant to section 2907.28 of the
Revi sed Code;

(i) The cost of printing and distributing the panphl et
prepared by the attorney general pursuant to section 109.42 of the
Revi sed Code;

(j) Subject to division (D) of section 2743.71 of the Revised
Code, the costs associated with the printing and providi ng of
information cards or other printed materials to | aw enforcenent
agenci es and prosecuting authorities and with publicizing the
availability of awards of reparations pursuant to section 2743.71
of the Revised Code;

(k) The paynent of costs of adm nistering a DNA speci nen
coll ection procedure pursuant to sections 2152.74 and 2901. 07 of

the Revised Code, of perform ng DNA anal ysis of those DNA
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speci nens, and of entering the resulting DNA records regarding
those anal yses into the DNA database pursuant to section 109.573
of the Revi sed Code;

(1) The paynent of actual costs associated with initiatives
by the attorney general for the apprehension, prosecution, and
accountability of offenders, and the enhancing of services to
crime victins. The anmount of paynments made pursuant to division
(A (D (1) of this section during any given fiscal year shall not

exceed five per cent of the balance of the reparations fund at the

close of the inmediately previous fiscal year

7 The costs of installation and nonitoring of an electronic
noni toring device used in the nonitoring of a respondent pursuant
to an electronic nonitoring order issued by a court under division
(BE)(1)(b) of section 2903.214 of the Revised Code if the court
determ nes that the respondent is indigent or in the nonitoring of
an of fender pursuant to an electronic nonitoring order issued
under division (B)(5) of section 2919.27 of the Revised Code if

the court determ nes that the offender is indigent.

(2) Al costs paid pursuant to section 2743.70 of the Revised
Code, the portions of license reinstatenent fees mandated by
division (F)(2)(b) of section 4511.191 of the Revised Code to be
credited to the fund, the portions of the proceeds of the sale of
a forfeited vehicle specified in division (C(2) of section
4503. 234 of the Revised Code, paynents collected by the departnent

of rehabilitation and correction from prisoners who voluntarily
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participate in an approved work and training program pursuant to
division (Q(8)(b)(ii) of section 5145.16 of the Revised Code, and
all noneys collected by the state pursuant to its right of
subrogation provided in section 2743.72 of the Revised Code shal
be deposited in the fund.

(B) I'n making an award of reparations, the attorney general
shal |l render the award agai nst the state. The award shall be
acconplished only through the followi ng procedure, and the
foll owi ng procedure may be enforced by wit of nmandanus directed

to the appropriate official

(1) The attorney general shall provide for paynent of the
claimant or providers in the amount of the award only if the

amount of the award is fifty dollars or nore

(2) The expense shall be charged against all available

unencunbered noneys in the fund.

(3) If sufficient unencunbered noneys do not exist in the
fund, the attorney general shall make application for paynent of
the award out of the enmergency purposes account or any other
appropriation for emergencies or contingencies, and paynment out of
this account or other appropriation shall be authorized if there
are sufficient noneys greater than the sumtotal of then pending
emer gency purposes account requests or requests for rel eases from

the ot her appropriations.

(4) If sufficient nmoneys do not exist in the account or any
ot her appropriation for energencies or contingencies to pay the
award, the attorney general shall request the general assenbly to
make an appropriation sufficient to pay the award, and no paynent
shal |l be nade until the appropriation has been nade. The attorney
general shall nmake this appropriation request during the current
bi enni um and during each succeedi ng bienniumuntil a sufficient

appropriation is nmade. If, prior to the tinme that an appropriation
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is made by the general assenbly pursuant to this division, the
fund has sufficient unencunbered funds to pay the award or part of
the award, the available funds shall be used to pay the award or
part of the award, and the appropriation request shall be anended
to request only sufficient funds to pay that part of the award

that is unpaid.

(C The attorney general shall not nmake paynent on a deci sion
or order granting an award until all appeals have been deternm ned
and all rights to appeal exhausted, except as otherw se provided
inthis section. If any party to a claimfor an award of
reparations appeals fromonly a portion of an award, and a
remai ni ng portion provides for the paynent of noney by the state,
that part of the award calling for the paynent of noney by the
state and not a subject of the appeal shall be processed for

paynent as described in this section.

(D) The attorney general shall prepare item zed bills for the
costs of printing and distributing the panphlet the attorney
general prepares pursuant to section 109.42 of the Revised Code.
The item zed bills shall set forth the name and address of the

persons owed the anmounts set forth in them

(E) As used in this section, "DNA anal ysis" and "DNA
speci nen" have the sane neanings as in section 109.573 of the
Revi sed Code.

Sec. 2971.05. (A) (1) After control over an offender's service
of a prison terminposed pursuant to division (A)(3), (B)(1)(a),
(b), or (c), (B)(2)(a), (b), or (c), or (B)(3)(a), (b), (c), or
(d) of section 2971.03 of the Revised Code has been transferred
pursuant to section 2971.04 of the Revised Code to the court, the
court shall schedule, within thirty days of any of the follow ng,
a hearing on whether to nodify in accordance with division (C of

this section the requirenent that the offender serve the entire

Page 5

113
114
115
116
117
118

119
120
121
122
123
124
125
126
127

128
129
130
131
132

133
134
135

136
137
138
139
140
141
142
143



S. B. No. 67
As Introduced

prison termin a state correctional institution or to term nate

the prison termin accordance with division (D) of this section

(a) Control over the offender's service of a prison termis
transferred pursuant to section 2971.04 of the Revised Code to the

court, and no hearing to nodify the requirenment has been hel d;

(b) Two years el apse after the nbst recent prior hearing held

pursuant to division (A (1) or (2) of this section

(c) The prosecuting attorney, the departnent of
rehabilitation and correction, or the adult parole authority
requests the hearing, and reconmends that the requirenent be

nodi fied or that the offender's prison term be term nated.

(2) After control over the offender's service of a prison
term has been transferred pursuant to section 2971.04 of the
Revi sed Code to the court, the court, within thirty days of either
of the followi ng, shall conduct a hearing on whether to nmodify in
accordance with division (C of this section the requirenent that
the offender serve the entire prison termin a state correctiona
institution, whether to continue, revise, or revoke an existing
nmodi fication of that requirement, or whether to termnate the term

in accordance with division (D) of this section:

(a) The requirenment that the offender serve the entire prison
termin a state correctional institution has been nodified, and

the offender is taken into custody for any reason.

(b) The departnent of rehabilitation and correction or the
prosecuting attorney notifies the court pursuant to section
2971.06 of the Revised Code regarding a known or suspected
violation of a termor condition of the nodification or a belief
that there is a substantial |ikelihood that the offender has

committed or is about to conmit a sexually violent offense.

(3) After control over the offender's service of a prison
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term has been transferred pursuant to section 2971. 04 of the
Revi sed Code to the court, the court, in any of the follow ng
circunmstances, may conduct a hearing within thirty days to
determ ne whether to nodify in accordance with division (C) of
this section the requirenent that the offender serve the entire
prison termin a state correctional institution, whether to
continue, revise, or revoke an existing nodification of that
requi rement, or whether to termnate the sentence in accordance

with division (D) of this section
(a) The offender requests the hearing;
(b) Upon the court's own notion;

(c) One or nore exam ners who have conducted a psychol ogi ca
exam nation and assessnent of the offender file a statenment that
states that there no longer is a likelihood that the offender wll

engage in the future in a sexually violent offense.

(B)(1) Before a court holds a hearing pursuant to division
(A) of this section, the court shall provide notice of the date,
time, place, and purpose of the hearing to the offender, the
prosecuting attorney, the departnment of rehabilitation and
correction, and the adult parole authority and shall request the
departnent to prepare pursuant to section 5120.61 of the Revised
Code an update of the npbst recent risk assessnment and report
relative to the offender. The of fender has the right to be present
at any hearing held under this section. At the hearing, the
of fender and the prosecuting attorney nmay nake a statenent and
present evidence as to whether the requirenent that the offender
serve the entire prison termin a state correctional institution
shoul d or should not be nodified, whether the existing
nodi fi cation of the requirenment should be continued, revised, or
revoked, and whether the prison termshould or should not be

t er m nat ed.
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(2) At a hearing held pursuant to division (A of this
section, the court may and, if the hearing is held pursuant to
division (A (1)(a), (1)(b), or (3)(c) of this section, shal
determ ne by clear and convincing evi dence whet her the offender is

unlikely to conmt a sexually violent offense in the future.

(3) At the conclusion of the hearing held pursuant to
division (A) of this section, the court may order that the
requi rement that the offender serve the entire prison termin a
state correctional institution be continued, that the requirenent
be nodified pursuant to division (C) of this section, that an
exi sting nodification be continued, revised, or revoked pursuant
to division (C) of this section, or that the prison term be

term nated pursuant to division (D) of this section

(O(1) If, at the conclusion of a hearing held pursuant to
division (A of this section, the court determnines by clear and
convi nci ng evidence that the offender will not represent a
substantial risk of physical harmto others, the court may nodify
the requirenment that the offender serve the entire prison term
i mposed under division (A)(3), (B)(1)(a), (b), or (c), (B)(2)(a),
(b), or (c), or (B)(3)(a), (b), (c), or (d) of section 2971.03 of
the Revised Code in a state correctional institution in a manner
that the court considers appropriate. |If the court nodifies the
requi rement for an offender whose prison termwas inposed pursuant
to division (A)(3)._(B)(1)(a), (b), or (c), (B)(2)(a), (b)., or
(c). or (B)(3)(a)., (b). (c)., or (d) of section 2971.03 of the

Revi sed Code, the court shall order the adult parole authority to

supervi se the of fender and shall require that the authority's

supervi sion of the offender be pursuant to division (E) of this

section. H—the—eourt—rodities—thereqguirenrent—for—an—-offender
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238

239

240

(2) The nodification of the requirenent does not term nate 241

the prison termbut serves only to suspend the requirenment that 242
the offender serve the entire termin a state correctional 243
institution. The prison termshall remain in effect for the 244
of fender's entire life unless the court terminates the prison term 245
pursuant to division (D) of this section. The offender shall 246
remai n under the jurisdiction of the court for the offender's 247
entire life unless the court so term nates the prison term The 248
nodi fication of the requirenent does not term nate the 249
classification of the offender, as described in division (F) of 250
section 2971.03 of the Revised Code, as a sexual predator for 251
pur poses of Chapter 2950. of the Revised Code, and the offender is 252
subj ect to supervisi on—reluding—supervision under division (E) 253
of this section iH—the court requiredthe supervisionofthe 254
offender—to be pursuanttothat division. 255
(3) If the court revokes the nodification under 256
consideration, the court shall order that the offender be returned 257
to the custody of the departnent of rehabilitation and correction 258
to continue serving the prison termto which the nodification 259
appl i ed, and section 2971.06 of the Revised Code applies regarding 260
t he of fender. 261
(D)(1) If, at the conclusion of a hearing held pursuant to 262
division (A) of this section, the court determ nes by clear and 263
convi nci ng evidence that the offender is unlikely to commt a 264
sexually violent offense in the future, the court may term nate 265
the offender's prison terminposed under division (A)(3), 266
(B (1)(a), (b), or (c), (B)(2)(a), (b), or (c), or (B)(3)(a), (b), 267
(c), or (d) of section 2971.03 of the Revised Code, subject to the 268

of fender satisfactorily conpleting the period of conditional 269
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rel ease required by this division and—f—apptieable~ conpliance 270
with division (E) of this section. If the court term nates the 271
prison term the court shall place the of fender on conditional 272
rel ease for five years, require the offender to conply with 273
division (E) of this section, notify the adult parole authority of 274
its determination and of the termination of the prison term and 275
order the adult parole authority to supervise the offender during 276
the five-year period of conditional rel ease er—f—division{Er 277
apptes—to-the offender— and to supervise the offender pursuant to 278
and—for—the—pertod-ol—tirespeettedinthat—diviston—H—the 279
i i i 280

281

282

283

284

285

286

287

288

division (E) of this section. Upon receipt of a notice froma 289
court pursuant to this division, the adult parole authority shall 290
supervi se the of fender who is the subject of the notice during the 291
five-year period of conditional release, periodically notify the 292
court of the offender's activities during that five-year period of 293
conditional release, and file with the court no later than thirty 294
days prior to the expiration of the five-year period of 295
conditional release a witten recommendati on as to whether the 296
termnation of the offender's prison termshould be finalized, 297
whet her the period of conditional release should be extended, or 298
whet her anot her type of action authorized pursuant to this chapter 299
shoul d be taken. 300
(2) Upon receipt of a reconmendation of the adult parole 301

authority filed pursuant to division (D)(1) of this section, the 302
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court shall hold a hearing to determ ne whether to finalize the
term nation of the offender's prison term to extend the period of
conditional release, or to take another type of action authorized
pursuant to this chapter. The court shall hold the hearing no

| ater than the date on which the five-year period of conditiona
rel ease term nates and shall provide notice of the date, tine,

pl ace, and purpose of the hearing to the offender and to the
prosecuting attorney. At the hearing, the offender, the
prosecuting attorney, and the adult parole authority enpl oyee who
supervi sed the offender during the period of conditional release

may nake a statenment and present evidence.

If the court determines at the hearing to extend an
of fender's period of conditional release, it may do so for
addi ti onal periods of one year in the same nmanner as the origina
period of conditional rel ease, and, except as otherw se described
inthis division, all procedures and requirenents that applied to
the original period of conditional rel ease apply to the additional
period of extended conditional release unless the court nodifies a
procedure or requirenent. If an offender's period of conditional
rel ease is extended as described in this division, all references
to a five-year period of conditional release that are contained in
division (D)(1) of this section shall be construed, in applying
the provisions of that division to the extension, as being
references to the one-year period of the extension of the

condi ti onal rel ease.

If the court determines at the hearing to take another type
of action authorized pursuant to this chapter, it may do so in the
sanme manner as if the action had been taken at any ot her stage of
the proceedi ngs under this chapter. As used in this division,

"anot her type of action" includes the revocation of the
conditional release and the return of the offender to a state

correctional institution to continue to serve the prison term
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If the court deternmines at the hearing to finalize the
term nation of the offender's prison term it shall notify the
departnment of rehabilitation and correction, the departnent shal
enter into its records a final release and issue to the offender a
certificate of final release, and the prison termthereafter shal

be considered conpleted and termnated in every way.

(3) The term nation of an offender's prison term pursuant to
division (D)(1) or (2) of this section does not affect the
classification of the offender, as described in division (F) of
section 2971.03 of the Revised Code, as a tier Il sex
of f ender/ chil d-victi moffender for purposes of Chapter 2950. of

the Revised Code, does not ternmi nate the adult parole authority's

supervi sion of the offender, and—fthe court had required-the
o f ) ‘¢ I I i B} _of thi

seetion- does not ternm nate the supervision of the offender with
an active global positioning system device, pursuant to that

division (E) of this section.

(E) If a prison terminposed upon an offender pursuant to
division (A(3)_(B(1)(a). (b). or (c). (B)(2)(a). (b). or (c).
or (B)(3)(a), (b), (c). or (d) of section 2971.03 of the Revised

Code is nodified as provided in division (C of this section or

term nated as provided in division (D) of this section, the adult
parol e authority shall supervise the offender with an active

gl obal positioning systemdevice during any tine period in which
the offender is not incarcerated in a state correctional

institution. H—aprsenrtermirposed—upor—an—offender—pursuanrt—to
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: " : o

ovi ) . odi i I I )
jpcarcerated ina-state correctional institution— If the adult

parole authority is required to supervise the offender with an
active global positioning systemdevice as described in this

di vision, unless the court renoves the offender's classification
as a sexually violent predator regardi ng an of fender whose prison
term was i nposed under division (A)(3) of section 2971.03 of the
Revi sed Code or terninates the requirenent that supervision of the
of fender be pursuant to this division regarding an of fender whose
prison termwas inposed under division (B)(1)(a), (b), or (c),
(2)(a), (b), or (c), or (3)(a), (b), (c), or (d) of section
2971. 03 of the Revised Code, the offender is subject to
supervision with an active gl obal positioning system pursuant to

this division for the offender's entire |life. The offender shal

pay the costs of admnisteringthe supervisionof offenders—wth
an the active gl obal positioning system device pursuant—tothis
i s hal || o . ¢t unds I :  und:
created-pursuant—to-seection27443-191 of the Revised Code

supervision. The authority may waive paynent of all or part of the

costs of the supervision upon a showi ng by the offender that the

offender is unable to pay all or part of those cost. This division

shall only apply to a sexually violent predator sentenced pursuant
to division (A)(3) of section 2971.03 of the Revised Code who is
rel eased fromthe custody of the department of rehabilitation and
correction on or after Septenber 29, 2005, or an of fender
sentenced pursuant to division (B)(1) or (2) of section 2971.03 of

the Revised Code on or after January 2, 2007

Sec. 5122.51. As used in sections 5122.51 to 5122.61 of the
Revi sed Code:

(A) "Likely to engage in repeat acts of sexual violence"

neans that the deqgree of the person's propensity to conmt acts of
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sexual violence poses a nenace to the health and safety of others.

(B) "Mental abnornmlity" neans a congenital or acquired

condition affecting the enptional or volitional capacity that

predi sposes the person to commit a sexually violent act in a

degree constituting the person a nenace to the health and safety

of others.

(C) "Post-release control" has the sane neaning as in section

2967. 01 of the Revi sed Code.

(D) "Sexual notivation," "sexually violent offense,"” and

"sexual |y violent predator specification" have the sane neani ngs
as in section 2971.01 of the Revised Code.

(E) "Sexually violent predator" nmeans any person to whom both

of the follow ng apply:

(1) The person has been convicted of or pleaded quilty to a

sexually violent offense and to a sexually violent predator

specification, has been charged with a sexually viol ent offense

and a sexually violent predator specification and adjudi cated

i nconpetent to stand trial on the charge, or has been charged with

a sexually violent offense and a sexually viol ent predator

specification and found not quilty by reason of insanity of the

of f ense.

(2) The person suffers froma nental abnormmlity or

personality disorder that nakes the person likely to engage in

repeat acts of sexual viol ence.

Sec. 5122.52. (A (1) The departnent of rehabilitation and

correction shall send the notice described in division (B) of this

section to the prosecuting attorney and to the nultidisciplinary

team established in division (D) of this section at |east ninety

days prior to the scheduled release frominprisonnent of the

person who is the subject of the notice if the person's term of
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i npri sonnent was inposed for a sexually violent offense and a

sexual ly violent predator specification and the person neets the

criteria of a sexually violent predator.

(2) The prosecuting attorney pronptly after the adjudication

shall send the notice described in division (B) of this section to

the multidisciplinary team established in division (D) of this

section if the person who is the subject of the notice was charged

with a sexually violent offense and a sexually viol ent predator

specification and the person was adj udi cated i nconpetent to stand

trial on the charge of the offense and the specification or was

found not quilty by reason of insanity of the of fense and the

speci fication.

(B) The notice sent pursuant to division (A) of this section

shall contain all of the following with respect to the person who

is the subject of the notice:

(1) The person's nane, identifying factors, anticipated

future residence, and of fense history;

(2) The date on which the person is scheduled to be rel eased

or the date on which the person is adjudicated inconpetent to

stand trial or found not quilty by reason of insanity:

(3) Docunentation of institutional adjustnent of the person

if the person is institutionalized and of any treatnent the person

has received.

(C The departnment of rehabilitation and correction, its

enpl oyees and officials, the nenbers of the multidisciplinary team

establ i shed pursuant to division (D) of this section, and any

i ndi vidual contracting, appointed, or volunteering to perform

services under this section shall be imune fromcivil liability

in damages for any injury, death, or loss allegedly caused by any

actions or om ssions nade in good faith under this section

(D) The director of rehabilitation and correction shal
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establish a multidisciplinary teamthat may include individuals

fromother state agencies. The team shall detern ne whether a

person described in a notice the teamreceives pursuant to

division (A of this section is a sexually violent predator and

shall review available records of the person. Wthin thirty days

of receiving a notice as described in division (A of this

section, the team shall determ ne whether or not the person who is

the subject of the notice is a sexually violent predator. The team

shall notify the prosecuting attorney of its determn nation

(E) The prosecuting attorney may file a petition for civil

conmm tment _of a person pursuant to sections 5122.51 to 5122.61 of

the Revised Code in the general division of the court of common

pl eas of the county in which the person was convi cted of or

pl eaded quilty to the offense and specification for which the

person is serving a prison term was adjudicated inconpetent to

stand trial, or was found not quilty by reason of insanity. The

prosecuting attorney may file the petition for the coomitnent of a

person described in division (A of this section irrespective of

whet her the multidisciplinary team has determ ned that the person

is a sexually violent predator. If the prosecuting attorney elects

to file a petition for civil commtnent, the prosecuting attorney

shall file the petition within seventy-five days of the date the

prosecuting attorney received or sent the witten notice with

respect to the person pursuant to division (A (1) or (2) of this

section. The petition shall allege that the person is a sexually

violent predator and state sufficient facts to support that

al | egation.

(F) A petition filed pursuant to division (E) of this section

shal|l be assigned to the judge who tried the case in which the

person was convicted or pleaded quilty, was adjudi cated

i nconpetent to stand trial, or was found not quilty by reason of

insanity, or the judge's successor in office.
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Sec. 5122.53. (A Upon the filing of a petition pursuant to
division (E) of section 5122.52 of the Revised Code, the court

shal |l determ ne whether probable cause exists to believe that the

person naned in the petition is a sexually violent predator. |f

the court deternines probable cause exists to believe that the

person is a sexually violent predator, the court shall direct the

sheriff to take the person into custody.

(B) Wthin seventy-two hours after a person who is an all eged

sexually violent predator is taken into custody pursuant to

division (A of this section, the court shall provide the all eged

sexually violent predator with notice of, and an opportunity to

appear in person at, a hearing to contest probable cause as to

whet her the person is a sexually violent predator. At this

hearing., the court shall verify the alleged sexually violent

predator's identity and agai n deterni ne whet her probabl e cause

exists to believe that the person is a sexually violent predator.

The prosecuting attorney may rely upon the petition and suppl enent

the petition with additi onal evidence.

(C) At the probable cause hearing held pursuant to division

(B) of this section, the alleged sexually violent predator shal

have the following rights in addition to the rights described in

division (B) of this section:

(1) The right to be represented by counsel

(2) The right to present evidence on the all eged sexually

violent predator's behal f;

(3) The right to cross-exanine wi tnesses who testify agai nst

the all eged sexually violent predator;

(4) The right to view and copy all petitions and reports in

the court file.

(D) _1f the court determ nes at a probabl e cause hearing held
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pursuant to division (B) of this section that probabl e cause does

not exist that a person who is an all eged sexually viol ent

predator is a sexually violent predator, the court shall order the

person to be released or, if the person was serving a prison or

jail termwhen taken into custody by the sheriff pursuant to

division (A) of this section, returned to the facility in which

the person was i ncarcerated.

If the court determ nes at a probabl e cause hearing held

pursuant to division (B) of this section that probable cause

exists that a person who is an all eged sexually viol ent predator

is a sexually violent predator, the court shall direct that the

person be transferred to an appropriate secure facility,

including, but not limted to, a county jail, for an eval uation as

to whether the person is a sexually violent predator. The

eval uation of the alleged sexually violent predator shall be

conducted by a qualified professional person designated by the

court. Wien the alleged sexually violent predator w shes to be

exanm ned by a qualified expert or professional person of the

al l eged sexually violent predator's choice in addition to the

person designated by the court, the exanm ner shall be permtted to

have reasonabl e access to the person for the purpose of the

exanm nation, as well as to all relevant nedical and psychol oqgi cal

records and reports of the person. If the court deternines that

the services are necessary and the expert or professional person's

request ed conpensation for the services provided i s reasonabl e,

the court shall assist the alleged sexually violent predator in

obtai ni ng an expert or professional person to perform an

exani nation or participate in the trial on the all eged sexually

violent predator's behalf. The court shall approve paynent for the

services provided by the expert or professional person upon the

filing of a certified claimfor conpensati on supported by a

Witten statenent specifving the tine expended., services rendered,

expenses incurred on behalf of the alleged sexually violent

Page 18

522
523
524
525
526
527
528

529
530
531
532
533
534
535
536
537
538
539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554



S. B. No. 67
As Introduced

predator, and conpensation received in the sane case or for the

sane _services from any other source.

Sec. 5122.54. (A) Wthin sixty days after finding at a
probabl e cause hearing held pursuant to division (B) of section

5122.53 of the Revised Code that probable cause exists that a

person who is an alleged sexually violent predator is a sexually

violent predator, the court shall conduct a trial to determ ne

whet her the person who was the subject of the probabl e cause

hearing is a sexually violent predator. The trial shall be to the

court and not to a jury. |If a continuance will not substantially

prejudice the alleged sexually violent predator, the court may

grant a continuance upon request of either party and a show ng of

good cause, or by the court on its own notion in the due

adm nistration of justice. At all stages of the proceedi ngs under

this section, the alleged sexually violent predator is entitled to

the assistance of counsel, and if the alleged sexually violent

predator is indigent, the court shall appoint counsel to assi st

the all eged sexually violent predator.

(BY(1) If the person who is the subject of the tria

conducted pursuant to division (A) of this section was charged

with a sexually violent offense and a sexually viol ent predator

specification and was adj udi cated i nconpetent to stand trial for

that offense and the specification, the court shall hear evi dence

and determ ne whether the person did commt the acts charged prior

to hearing evidence and deternm ning whether the person is a

sexually violent predator. The hearing on this issue shall conply

with all the procedures specified in division (A of this section.

In addition, the rules of evidence applicable in crinmnal cases

and all constitutional rights available to crimnal defendants at

crimnal trials, other than the right not to be tried while

i nconpetent and the right to a jury trial, apply to the hearing

hel d pursuant to division (B)(1) of this section.
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(2) After the hearing held pursuant to division (B)(1) of

this section, the court shall enter an order containing the

follow ng specific findings:

(a) Whether, by clear and convi nci ng evi dence, the person

conmmitted the act or acts charaged;

(b) The extent to which the person's inconpetence or

devel opnental disability affected the outcone of the hearinag.

including its effect on the person's ability to consult with and

assist counsel and to testify on the person's own behal f;

(c) The extent to which the evidence could be reconstructed

w t hout the assistance of the person:

(d) The strength of the prosecution's case.

(3) If the court finds, by clear and convincing evidence,

that the person did conmmit the acts charged, the court may proceed

to hold the trial pursuant to division (A of this section. The

order that the court enters pursuant to division (B)(2) of this

section is a final order that may be appeal ed.

(O (1) At the trial held pursuant to division (A of this

section, the court shall deternm ne by clear and convincing

evi dence whether the person who is the subject of the trial has

been convicted of or pleaded quilty to a sexually violent offense

and a sexually violent predator specification, has been charged

with a sexually violent offense and a sexually viol ent predator

specification and adjudi cated i nconpetent to stand trial on the

charge of the offense and the specification., or has been charged

with a sexually violent offense and a sexually viol ent predator

specification and found not quilty by reason of insanity of the

of fense and the specification and whether the person suffers from

a nental abnormality or personality disorder that nmakes the person

likely to engage in repeat acts of sexual violence. The

deternination is a final order that nmay be appeal ed.
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(2) At the conclusion of the trial, the court shall do one of

the foll ow ng:

(a) If the court determines that the all eged sexually violent

predat or _has been convicted of or pleaded guilty to a sexually

violent offense and a sexually violent predator specification, has

been charged with a sexually violent offense and a sexually

viol ent predator specification and adjudi cated i nconpetent to

stand trial on the charge of the offense and the specification, or

has been charged with a sexually violent offense and a sexually

viol ent predator specification and found not quilty by reason of

insanity of the offense and the specification and that the person

suffers froma nental abnormality or personality disorder that

nekes the person likely to engage in repeat acts of sexua

violence, the court shall adjudicate the person a sexually viol ent

predator. |If the sexually violent predator is serving a prison

term the court shall commit the sexually violent predator to the

custody of the director of rehabilitation and correction for the

conpl etion of the prison termand, upon the conpletion of the

prison term civilly commt the sexually violent predator to the

custody of the director of nental health for control, care, and

treatment in a secure facility, subject to placenent in the

transitional release programor the conditional rel ease program
pursuant to sections 5122.55 to 5122.58 of the Revised Code. |f

the sexually violent predator is not serving a prison term the

court shall civilly commit the sexually violent predator to the

custody of the director of nental health for control, care, and

treatment in a secure facility, subject to placenent in the

transitional release programor the conditional release program
pursuant to sections 5122.55 to 5122.58 of the Revised Code. Any

person who is civilly commtted pursuant to this division or

pursuant to any other provision in sections 5122.51 to 5122.61 of

the Revised Code shall not voluntarily adnt the person or be

voluntarily adnmitted to a hospital or institution pursuant to
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section 5122.02, 5122.15, 5123.69, or 5123.76 of the Revised Code.

Al other provisions of Chapter 5122. of the Revi sed Code

regarding hospitalization shall apply to a person so conmitted to

the extent they are not in conflict with sections 5122.51 to
5122.61 of the Revised Code. A comm tnent under sections 5122.51
to 5122.61 of the Revised Code shall not be terni nated and the

conditions of the conmmitnment shall not be changed except by order

of the trial court pursuant to sections 5122.51 to 5122.61 of the
Revi sed Code.

(b) If the court does not deternine that the all eged sexually

viol ent predator has been convicted of or pleaded quilty to a

sexually violent offense and a sexually violent predator

specification, has been charged with a sexually violent offense

and a sexually violent predator specification and adjudi cated

i nconpetent to stand trial on the charge of the offense and the

specification, or has been charged with a sexually violent offense

and a sexually violent predator specification and found not quilty

by reason of insanity of the offense and the specification and

that the person suffers froma nental abnornmlity or personality

di sorder that makes the alleged sexually violent predator likely

to engage in repeat acts of sexual violence and if the all eged

sexually violent predator is serving a prison term the court

shall commit the alleged sexually violent predator to the custody

of the director of rehabilitation and correction for the

conpl etion of the prison term

(c) If the court does not determine that the alleged sexually

viol ent predator has been convicted of or pleaded quilty to a

sexually violent offense and a sexually violent predator

specification, has been charged with a sexually violent offense

and a sexually violent predator specification and adjudi cated

i nconpetent to stand trial on the charge of the offense and the

specification, or has been charged with a sexually violent offense
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and a sexually violent predator specification and found not quilty

by reason of insanity of the offense and the specification and

that the person suffers froma nental abnormality or personality

di sorder that nmakes the person likely to engage in repeat acts of

sexual violence and if the alleged sexually violent predator is

not serving a prison term the court shall release the alleged

sexual |y viol ent predator.

Sec. 5122.55. (A (1) Each person civilly conmmitted to the

departnent of nental health pursuant to section 5122.54 of the

Revi sed Code shall have an exam nation of the person's nenta

condi tion one vear after the person is commtted. Thereafter. the

departnent shall exanm ne the person every three years. The person

nmay retain or, if the person is indigent and so requests, the

court may appoint a qualified expert or professional person to

exani ne the person, and the expert or professional person shal

have access to all nedical records concerning the person, al

records concerning prior exam nations of the person, and records

of the offense that are relevant to an eval uation of the person

The departnent shall provide the report of the exanination to the

court that conmmitted the person pursuant to section 5122.54 of the

Revi sed Code.

(2) The court shall conduct a hearing on the continued

comm tnment of the conmmitted person one year after the person is

first coonmitted. Thereafter, the court shall conduct a hearing on

the continued commitnent of the conmmitted person every three

years.

(B) 1f, at any tine, the departnent of nental health

determines that a committed person's nental abnormality or

personality disorder has so changed that the person is not likely

to commt predatory acts of sexual violence if placed in

transitional release or conditional release or finally discharged,
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the departnent shall send witten notice of this determnation to

the court and to the local forensic center. The | ocal forensic

center shall evaluate the committed person and, within thirty days

after its receipt of the witten notice, shall submt to the court

and the departnment a witten report of the evaluation. The court

shall provide a copy of the departnent's witten notice and of the

local forensic center's witten report to the prosecutor and to

the committed person. If the forensic center disagrees with the

determ nation of the departnent, it shall informthe departnent

and the court of its decision and the reasons for the decision.

The departnent, after consideration of the forensic center's

decision, shall either withdraw its determ nation that the

commtted person's nental abnornality or personality disorder has

so changed that the person is not likely to conmt predatory acts

of sexual violence if released or discharged or authorize the

person to petition the court for transitional release, conditional

rel ease, or final discharge. |If the forensic center agrees wth

the determ nation of the departnent, it shall informthe

departnment _and the court of its decision and the reasons for the

deci sion. The departnent, then, shall authorize the person to

petition the court for transitional release, conditional release,

or final discharge. The petition shall be served upon the court

and the prosecuting attorney. The court, upon receipt of the

petition for transitional release, conditional release, or final

di scharge, shall schedule a hearing to be held within thirty days

of the filing of the petition

(G A person civilly comm tted pursuant to sections 5122.51
to 5122.61 of the Revised Code, at any tine, may file with the

commtting court a petition for transitional release, conditional

rel ease, or final discharge. |If the departnent of nental health

supports the petition, the court shall hold a hearing on the

petition. |If the departnent of nental health does not support the

petition, the court is not required to hold a hearing on the
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petition unl ess, after consideration of the petition and other

rel evant information, the court determ nes that there has been a

significant change in the condition of the comm tted person that

woul d warrant a change of st atus.

(D) At _a hearing held pursuant to division (A. (B)Y. or (O

of this section, division (A of section 5122.57 of the Revised
Code, or division (B) of section 5122.58 of the Revised Code, al

of the foll owi ng apply:

(1) The committed person is entitled to be present and is

entitled to the benefit of all constitutional protections that

were afforded the person at the initial conm tnent proceeding.

(2) The prosecuting attorney shall represent the state.

(3) Both parties shall have a right to have the conmitted

person eval uated by experts chosen by the state. The committed

person shall also have the right to have experts or professional

persons eval uate the person on the person's behalf, and the court

shall appoint an expert if the person is indigent and requests an

appoi nt nent.

(4) The state has the burden of proving by clear and

convi nci ng evidence that the conmmtted person's nental abnornmality

or personality disorder rennins and that the person is not safe to

be placed in the transitional release program conditional rel ease

program or final discharge, whichever is applicable, and that, if

the person is transitionally rel eased, conditionally rel eased, or

finally discharged, the person is likely to engage in acts of

sexual vi ol ence.

(5) At the conclusion of the hearing, the court shall do one

of the foll ow ng:

(a) In a hearing held regarding a petition to be placed in

the transitional release program if the court deternines by clear

and convi ncing evidence that the person's nental abnornmlity or
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personality disorder remains and that the person is unsafe to be

placed in transitional release, the court shall order the person

to remain in custody of the director of nental health for control,

care. and treatnment in a secure facility.

(b) In a hearing held regarding a petition to be placed in

the transitional release program if the court does not find by

cl ear and convincing evidence that the commtted person's nental

abnormality or personality disorder remains and that the person is

unsafe to be placed in the transitional rel ease program the

departnment of nental health shall transfer the person to the

transitional release program

(c) In a hearing held regarding a petition to be placed in

the conditional release program if the court determ nes by clear

and convincing evidence that the person's nental abnornmality or

personality disorder remains and that the person is unsafe to be

placed in conditional release, the court shall order the person to

remain in the custody of the director of nental health for

control, care, and treatnent in either the transitional rel ease

programor _a secure facility.

(d) In a hearing held regarding a petition to be placed in

the conditional release program if the court does not find by

cl ear and convi nci ng evidence that the comm tted person's nental

abnornmality or personality disorder renmains and that the person is

unsafe to be placed in the conditional rel ease program the

departnent of nental health shall transfer the person to the

conditional rel ease program

(e) In a hearing held regarding a petition for final

di scharge, if the court determ nes by clear and convincing

evi dence that the person's nental abnormality or personality

di sorder remmins and that the person is unsafe for fina

di scharge, the court shall order the person to remain in the

custody of the director of nental health for control, care, and
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treatnent in the transitional rel ease program the conditional

rel ease program or a secure facility.

(f) In a hearing held regarding a petition for fina

di scharge, if the court does not find by clear and convincing

evidence that the commtted person's nental abnormality or

personality disorder rennins and that the person is unsafe for

final discharge, the court shall order the person finally

di scharged. The final discharge of a person does not prevent the

person from being prosecuted for any crimnal acts that the person

is alleged to have committed or frombeing subject in the future

to a subsequent commi tnent under sections 5122.51 to 5122.61 of
the Revi sed Code.

Sec. 5122.56. (A The departnent of nental health shall

devel op and operate a programof transitional release for sexually

violent predators civilly commtted to the custody of the director

of nmental health for control, care, and treatnent. The depart nent

may contract for services to be provided in the transitional

rel ease program During any period a person is in transitional

rel ease, that person shall comply with any rules or regqul ations

the departnent may establish for this programand every directive

of the treatnent staff of the transitional release program

(B) At any tine during which the person is in the

transitional release program and the treatnent staff detern nes

that the person has violated any rule, regulation, or directive

associated with the transitional rel ease program the treatnent

staff may renove the person fromthe transitional rel ease program

and return the person to the secure commtnent facility., or may

reqguest the court to issue an energency ex parte order directing

any |l aw enforcenent officer to take the person into custody and

return the person to the secure commitnent facility. The treatnent

staff may nmake the request orally, in person, or by tel ephone, but
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the oral request shall be followed in witten or facsinmle form

delivered to the court not later than five o' clock p.m of the

first day the court is open for the transaction of business after

the oral request was mmde.

(C) Upon a person being returned to the secure conmmitnent

facility fromthe transitional release program the departnent of

nental health shall give notice of the return to the court. The

court shall schedule the matter for a hearing within ten business

days of the receipt of notice of the person's having been returned

to the secure commtnent facility and cause notice to be given to

the prosecuting attorney. the person, and the departnent. The

prosecuting attorney has the burden of proof to show probable

cause that the person violated any conditions of transitional

rel ease. The hearing shall be to the court. At the concl usion of

the hearing, the court shall issue an order returning the person

to the secure commtnent facility or to the transitional rel ease

program and may order any other further conditions with which the

person nust conmply if the person is returned to the transitional

rel ease program

Sec. 5122.57. (A During any period a person is in the

transitional release program the treatnent staff shall exam ne

the coomitted person at | east annually, and at any other tine

deened appropriate by the treatnent staff to determne if the

person's nental abnormality or personality disorder has so changed

so as to warrant the person being considered for the conditional

rel ease program The treatnent staff shall send witten notice of

this determnation to the court and to the |ocal forensic center.

The | ocal forensic center shall evaluate the committed person and,

within thirty days after its receipt of the witten notice, shal

submt to the court and the treatnent staff a witten report of

the evaluation. The court shall provide a copy of the treatnent

staff's witten notice and of the local forensic center's witten
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report to the prosecutor and to the commtted person. |f the court

determ nes that probable cause exists to believe that the person's

nental abnornmality or personality disorder has so changed that the

person is safe to be placed in conditional release, the court

shall then set a hearing on the issue. The hearing shall be held

as described in division (C of section 5122.55 of the Revised

Code. Subsequent to either a court review or a hearing., the court

shall issue an appropriate order with findings of fact. The order

of the court shall be provided to the prosecuting attorney, the

person and the departnent of nental health.

(B) 1f, after the hearing. the court is convinced by clear

and convincing evidence that the person is not appropriate for

conditional release, the court shall order that the person renmin

either in secure commtnent or in transitional release. & herw se,

the court shall order that the person be placed on conditional

rel ease.

Sec. 5122.58. (A (1) If a court deternines by clear and

convi nci ng evidence that a conmmtted person should be placed on

conditional release, the court, based upon recommendati on of the

treatnment staff, shall establish a plan of treatnent that the

person shall be ordered to foll ow

(2) The plan of treatnment may include, but is not limted to,

the foll ow ng:

(a) Provisions as to where the person shall reside and with

whom

(b) Taking prescribed nedication;

(c) Attending individual and group counseling;

(d) Mintai ni ng_enpl oynent :

(e) Having no contact with children;

(f) Not frequenting facilities, |ocations, events, or other
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areas in which children are likely to be present and not engadi hg

in activities in which contact with children is likely.

(3) Upon a showi ng by the person that the person accepts the

plan of treatnent and is prepared to followit, the court shal

rel ease the person fromthe transitional release prodram

(B)(1) At any tine during the person's conditional release,

if the professional person designated by the court in the

treatnment plan to nonitor the person's conpliance with the plan

determ nes that the person has violated any naterial condition of

that plan, that professional person may request the court to issue

an_energency ex parte order directing any | aw enforcenent officer

to take the person into custody and return the person to the

secure commtnent facility. The professional person nmay nake the

request orally, in person, or by tel ephone, but the oral request

shall be followed in witten or facsinmle formdelivered to the

court not later than five o'clock p.m of the first day the court

is open for the transaction of business after the oral request was

nade.

(2) Upon the person being returned to the secure conm tnent

facility fromconditional release, the director of the departnent

of nmental health shall give notice to the court. The court shal

schedule the matter for a hearing within ten business days of

recei pt of notice of the person's having been returned to the

secure commtnent facility and shall cause notice to be given to

the prosecuting attorney. the person, and the director. The

prosecuting attorney has the burden of proof to show probable

cause that the person violated any conditions of conditiona

rel ease. The hearing shall be to the court.

(3) At the conclusion of the hearing, the court shall issue

an order that does one of the foll ow ng:

(a) Returns the person to the secure commtnent facility;
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(b) Returns the person to the transitional rel ease program

(c) Returns the person to conditional release.

The court may order the person to conply with further

conditions if the person is returned to either the transitional

rel ease programor to conditional rel ease.

Sec. 5122.59. (A) The departnent of nental health shall be

responsible for all costs relating to the evaluation and treat nent

of persons conmitted to the departnent's custody under sections
5122.51 to 5122.61 of the Revised Code. The departnent nay obtain

rei nbursenent for the cost of that evaluation and treatnment. The

departnment may contract with the departnment of rehabilitati on and

correction for the housing needs of persons commtted to the

department of nmental health's custody under sections 5122.51 to
5122. 61 of the Revi sed Code.

(B) Except for a person who is in the transitional rel ease

programor the conditional release program the departnment of

nental health shall place any person commtted to the departnent's

cust ody under sections 5122.51 to 5122.61 of the Revised Code in a

forensic unit until the departnent deternm nes that the person does

not present a danger to others if transferred to a | ess secure

facility.

Sec. 5122.60. In addition to any other information required

to be rel eased pursuant to sections 5122.51 to 5122.61 of the

Revi sed Code, prior to the release of a person civilly conmitted

to the departnent of nental health pursuant to section 5122.54 of

the Revised Code. the departnent of nental health shall give

witten notice of the placenent or release of the person to any

victimof the person's activities or crine who is alive and whose

address is known to the departnent. The departnent's failure to

notify a victimas required by this division is not a reason for
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post ponenent of the release of a person. Nothing in this section

creates a cause of action against the state or an enpl oyee of the

state who is acting within the scope of the enpl oyee's enpl oynent

and who fails to notify a victimas required by this section

Sec. 5122.61. In order to protect the public. relevant

informati on and records that are otherw se confidential or

privileged shall be released to the agency with jurisdiction or

the prosecuting attorney for the purpose of neeting the notice

requi renment provided in section 5122.60 of the Revised Code and

det erni ni ng whether a person is or continues to be a sexually

vi ol ent predator.

Section 2. That existing sections 2743.191 and 2971. 05 of the

Revi sed Code are hereby repeal ed.
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