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A BILL

To anend sections 2305.11, 2307.52, 2919.16, and
4731. 22, to enact new sections 2919.17 and
2919. 18, to enact section 2919.171, and to repea
sections 2919.17 and 2919. 18 of the Revi sed Code
to revise the crimnal |aws governing

post-viability abortions.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2305.11, 2307.52, 2919.16, and
4731. 22 be anended and new sections 2919.17 and 2919. 18 and
section 2919.171 of the Revised Code be enacted to read as

foll ows:

Sec. 2305.11. (A) An action for libel, slander, nalicious
prosecution, or false inprisonnment, an action for mal practice
ot her than an action upon a nedical, dental, optonetric, or
chiropractic claim or an action upon a statute for a penalty or
forfeiture shall be commenced within one year after the cause of
action accrued, provided that an action by an enpl oyee for the

paynment of unpaid m ni rum wages, unpaid overtine conpensation, or
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| i qui dat ed damages by reason of the nonpaynent of m ni mum wages or
overtime conpensation shall be conmenced within two years after

t he cause of action accrued.

(B) Acivil action for unlawful abortion pursuant to section
2919.12 of the Revised Code, a civil action authorized by division
(H) of section 2317.56 of the Revised Code, a civil action
pursuant to division (B)(1) or (2) of section 2307.51 of the
Revi sed Code for perfornming a dilation and extraction procedure or
attenpting to performa dilation and extraction procedure in
viol ation of section 2919.15 of the Revised Code, and a civil
action pursuant to division (B){h—er—{2) of section 2307.52 of
the Revised Code for ternminating or attenpting to term nate a
human pregnancy after viability in violation of division (A er
{B) of section 2919.17 of the Revised Code shall be comenced
within one year after the performance or inducenent of the
abortion, within one year after the attenpt to performor induce
the abortion in violation of division (A e{B}) of section
2919. 17 of the Revised Code, within one year after the perfornmance
of the dilation and extraction procedure, or, in the case of a
civil action pursuant to division (B)(2) of section 2307.51 of the
Revi sed Code, within one year after the attenpt to performthe

dilation and extraction procedure.

(CO As used in this section, "nmedical claim" "dental claim"
"optonetric claim" and "chiropractic clainl have the sane

meani ngs as in section 2305.113 of the Revised Code.

Sec. 2307.52. (A) As used in this section:

(1) "Frivolous conduct" has the sane neaning as in section
2323.51 of the Revised Code.

(2) "Viable" has the sane neaning as in section 2919. 16 of
t he Revi sed Code.
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(B) 5 A woman upon whom an abortion is purposely perforned
or induced or attenpted to be performed or induced in violation of
di vision (A) of section 2919.17 of the Revised Code has and may
conmmence a civil action for conpensatory danmages, punitive or
exenpl ary damages if authorized by section 2315.21 of the Revised
Code, and court costs and reasonable attorney's fees against the
person who purposely performed or induced or attenpted to perform
or induce the abortion in violation of division (A) of section
2919. 17 of the Revised Code.

(Q If ajudgnment is rendered in favor of the defendant in a
civil action commenced pursuant to division (B)H)—e—2> of this

section and the court finds, upon the filing of a notion under
section 2323.51 of the Revised Code, that the commencenent of the
civil action constitutes frivolous conduct and that the defendant
was adversely affected by the frivol ous conduct, the court shal
award in accordance with section 2323.51 of the Revised Code

reasonabl e attorney's fees to the defendant.

Sec. 2919.16. As used in sections 2919.16 to 2919.18 of the
Revi sed Code:

(A "Fertilization"” nmeans the fusion of a human spermatozoon

with a hunman ovum

(B) "Cestational age" or "gestation" neans the age of an
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unborn humran child as calculated fromthe first day of the | ast

nmenstrual period of a pregnant woman.

(C "Health care facility" neans a hospital, clinic,
anbul atory surgical treatnent center, other center, nedica
school, office of a physician, infirmary, dispensary, nedica
training institution, or other institution or location in or at
whi ch nedi cal care, treatnent, or diagnosis is provided to a

per son.

(D) "Hospital" has the sane neanings as in sections 3701.01
3727.01, and 5122.01 of the Revised Code.

(E) "Live birth" has the sane nmeaning as in division (A of
section 3705.01 of the Revised Code.

(F) "Medical energency” means a condition that a—preghrant

woran—s—physiecian—determnes- in the physician's good faith andin
the—exerectse—of—reasenable nedi cal judgment, based upon the facts

known to the physician at that tinme, so conplicates the wonan's

pregnancy as to necessitate the i medi ate performance or

i nducenent of an abortion in order to prevent the death of the
pregnant woman or to avoid a serious risk of the substantial and
irreversible inpairnent of a major bodily function of the pregnant
wonan that delay in the perfornmance or inducenent of the abortion

woul d creat e.

(G "Physician" has the sanme neaning as in section 2305.113
of the Revi sed Code.

(H "Pregnant” nmeans the human femnal e reproductive condition

that commences with fertilization, of having a devel oping fetus.

(1) "Pregnancy" neans the condition of being pregnant.

(J) "Premature infant” neans a hunan whose |ive birth occurs

prior to thirty-eight weeks of gestational age.

3H(K) "Serious risk of the substantial and irreversible
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i mpai rment of a major bodily function" neans any nedically
di agnosed condition that so conplicates the pregnancy of the wonan

as to directly or indirectly cause the substantial and
irreversi ble inpairment of a major bodily functi on—reludirg—but

5—Mitiple—-seleroesis. A nedically di agnosed condition that

constitutes a "serious risk of the substantial and irreversible

i npai rment _of a major bodily function" includes pre-eclanpsi a,

i nevi tabl e abortion, and premature rupture of the nenbranes, may

include, but is not limted to, diabetes and nultiple sclerosis,

and does not include a condition related to the woman' s nent al
heal t h.

(L) "Unborn human child" means an individual organi sm of

the species hono sapiens fromfertilization until live birth.

(M "Viable" neans the stage of devel opnment of a human
fetus at which in the determination of a physician, based on the
particular facts of a woman's pregnancy that are known to the
physician and in light of nedical technology and information
reasonably available to the physician, there is a realistic
possibility of the naintaining and nourishing of a |ife outside of
the wonb with or without tenporary artificial |ife-sustaining

support.

Sec. 2919.17. (A) No person shall purposely performor induce

or attenpt to performor induce an abortion on a pregnant wonmnan

when the unborn child is viable.

(B)(1) It is an affirmative defense to a charge under
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division (A of this section that the abortion was perfornmed or

i nduced or attenpted to be perforned or induced by a physician and

that the physician determ ned, in the physician's good faith

nedi cal judagnent., based on the facts known to the physician at

that tine, that either of the foll owi ng applied:

(a) The unborn child was not viable.

(b) The abortion was necessary to prevent the death of the

pregnant wonan or a serious risk of the substantial and

irreversible inpairnent of a major bodily function of the pregnant

wonman.

(2) No abortion shall be considered necessary under diVision

(BY(1)(b) of this section on the basis of a claimor diagnosis

that the pregnant woman will engage in conduct that would result

in the pregnant woman's death or a substantial and irreversible

i npai rment of a mpjor bodily function of the pregnant wonan or

based on any reason related to the woman's nental heal th.

(C) Except when a nedical energency exists that prevents

conpliance with section 2919.18 of the Revised Code, the

affirmati ve defense set forth in division (B)(1)(a) of this

section does not apply unl ess the physician who perforns or

i nduces or attenpts to performor induce the abortion perforns the

viability testing required by division (A of section 2919.18 of

the Revised Code and certifies in witing, based on the results of

the tests perforned, that in the physician's good faith nedical

j udgnent the unborn child is not viable.

(D) Except when a nedical energency exists that prevents

conpliance with one or nore of the followi ng conditions, the

affirmati ve defense set forth in division (B)(1)(b) of this

section does not apply unless the physician who perforns or

i nduces or attenpts to performor induce the abortion conplies

with all of the foll owi ng conditions:
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(1) The physician who perforns or induces or attenpts to

performor induce the abortion certifies in witing that, in the

physi cian's good faith nedical judgnent, based on the facts known

to the physician at that tine, the abortion is necessary to

prevent the death of the pregnant woman or a serious risk of the

substantial and irreversible inpairnment of a mpjor bodily function

of the pregnant wonan.

(2) Another physician who is not professionally related to

the physician who intends to performor induce the abortion

certifies in witing that, in that physician's good faith nedica

judaonent . based on the facts known to that physician at that tine.

the abortion is necessary to prevent the death of the pregnant

wonan or a serious risk of the substantial and irreversible

i npai rment _of a major bodily function of the pregnant woman.

(3) The physician perforns or induces or attenpts to perform

or _induce the abortion in a hospital or other health care facility

that has appropriate neonatal services for premature infants.

(4) The physician who perforns or induces or attenpts to

performor induce the abortion ternminates or attenpts to term nate

the pregnancy in the manner that provides the best opportunity for

the unborn child to survive, unless that physician determnes, in

the physician's good faith nedical judgnent. based on the facts

known to the physician at that tine, that the ternm nation of the

pregnancy in that manner poses a greater risk of the death of the

pregnant wonman or a greater risk of the substantial and

irreversible inmpairnent of a major bodily function of the pregnant

wonan than woul d ot her avail abl e net hods of aborti on.

(5) The physician certifies in witing the avail able nethod

or _techni ques consi dered and the reasons for choosi ng the nethod

or techni gue enpl oyed.

(6) The physician who perforns or induces or attenpts to
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performor induce the abortion has arranged for the attendance in

the sane roomin which the abortion is to be perforned or induced

or attenpted to be perfornmed or induced at | east one other

physician who is to take control of. provide imedi ate nedical

care for, and take all reasonable steps necessary to preserve the

life and health of the unborn child i mediately upon the child's

conpl ete expul sion or extraction fromthe pregnant woman

(E) For purposes of this section, there is a rebuttable

presunption that an unborn child of at | east twenty-four weeks

gestational age is viable.

(F) Whoever violates this section is quilty of termnating or

attenpting to term nate a human pregnancy after viability, a

felony of the fourth degree.

(G The state nedical board shall revoke a physician's

license to practice nedicine in this state if the physician

violates this section.

(H Any physician who perforns or induces an abortion or

attenpts to performor induce an abortion with actual know edge

that neither of the affirmati ve defenses set forth in division

(B)(1) of this section applies, or with a heedl ess indifference as

to whether either affirmative defense applies, is liable in a

civil action for conpensatory and exenpl ary damages and reasonabl e

attorney's fees to any person, or the representative of the estate

of any person, who sustains injury, death, or |loss to person or

property as the result of the perfornmance or inducenent or the

attenpted performance or i nducenent of the abortion. In any action

under this division, the court also may award any injunctive or

other equitable relief that the court considers appropriate.

(1) A pregnant wonman on whom an abortion is perforned or

i nduced or attenpted to be perforned or induced in violation of

division (A of this section is not quilty of violating division
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(A) of this section or of attenpting to commit. conspiring to

comit., or conplicity in commtting a violation of division (A of

this section.

Sec. 2919.171. (A) A physician who perforns or induces or

attenpts to performor induce an abortion on a pregnant wonan

shall submit a report to the departnent of health in accordance

with the forns, rules, and requl ati ons adopted by the depart nment

that includes all of the information the physician is required to

certify in witing or determ ne under sections 2919.17 and 2919. 18

of the Revi sed Code.

(B) By Septenber 30 of each vear, the departnment of health

shall issue a public report that provides statistics for the

previ ous cal endar yvear conpiled fromall of the reports covering

that cal endar year submitted to the departnent in accordance with

this section for each of the itens listed in division (A) of this

section. The report shall also provide the statistics for each

previ ous cal endar year in which a report was filed with the

departnent pursuant to this section, adjusted to reflect any

additional information that a physician provides to the departnent

in a late or corrected report. The departnent shall ensure that

none of the information included in the report could reasonably

lead to the identification of any pregnant wonan _upon whom an

abortion is perforned.

(O (1) The physician shall subnit the report described in

division (A of this section to the departnent of health within

fifteen days after the wonan i s discharged. |If the physician fails

to subnit the report nore than thirty days after that fifteen-day

deadli ne, the physician shall be subject to a late fee of five

hundred doll ars for each additional thirty-day period or portion

of athirty-day period the report is overdue. A physician who is

required to submt to the departnent of health a report under

Page 9

232
233
234

235
236
237
238
239
240
241

242
243
244
245
246
247
248
249
250
251
252
253
254

255
256
257
258
259
260
261
262



S.B. No. 72
As Passed by the Senate

division (A of this section and who has not subnitted a report or

has submtted an inconplete report nore than one vear foll ow ng

the fifteen-day deadline may, in an action brought by the

departnment of health. be directed by a court of conpetent

jurisdiction to submt a conplete report to the departnment of

health within a period of tine stated in a court order or be

subject to contenpt of court.

(2) 1If a physician fails to conply with the requirenents of

this section, other than filing a late report with the departnent

of health, or fails to submt a conplete report to the departnent

of health in accordance with a court order, the physician is
subject to division (B)(41) of section 4731.22 of the Revised
Code.

(3) No person shall falsify any report required under this

section. Whoever violates this division is quilty of abortion

report falsification, a m sdeneanor of the first deqgree.

(D) Wthin ninety days of the effective date of this section,

the departnent of health shall adopt rules pursuant to section

111.15 of the Revised Code to assist in conpliance with this

section.

Sec. 2919.18. (A) Except in a nedical energency that prevents

conpliance with this division, no physician shall performor

i nduce or attenpt to performor induce an abortion on a pregnant

woman after the beqginning of the twentieth week of gestation

unl ess, prior to the performance or inducenent of the abortion or

the attenpt to performor induce the abortion, the physician

determines, in the physician's good faith nedical judgnent, that

the unborn child is not viable, and the physician nmakes that

deternmination after performng a nedical exam nation of the

pregnant wonan and after perform ng or causing to be perforned

those tests for assessing gestational age, weight, lung nmaturity,
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or other tests that the physician, in that physician's good faith

nedi cal judgnent, believes are necessary to detern ne whether an

unborn child is viable.

(B) Except in a nedical energency that prevents conpliance

with this division, no physician shall performor induce or

attenpt to performor induce an abortion on a pregnant wonan after

t he beqgi nning of the twentieth week of gestation w thout first

entering the determ nation nmade in division (A of this section

and the associated findings of the nedical exam nation and tests

in the nedical record of the pregnant wonan.

(G Wioever violates this section is quilty of failure to

performviability testing. a m sdeneanor of the fourth dearee.

(D) The state medical board shall suspend a physician's

license to practice nedicine in this state for a period of not

less than six nonths if the physician violates this section.

Sec. 4731.22. (A) The state nedical board, by an affirmative
vote of not fewer than six of its nenbers, nay revoke or may
refuse to grant a certificate to a person found by the board to
have comm tted fraud during the adninistration of the exam nation
for a certificate to practice or to have comm tted fraud,

m srepresentation, or deception in applying for or securing any
certificate to practice or certificate of registration issued by
t he board.

(B) The board, by an affirmative vote of not fewer than six
nmenbers, shall, to the extent permitted by law, limt, revoke, or
suspend an individual's certificate to practice, refuse to
register an individual, refuse to reinstate a certificate, or
reprimand or place on probation the holder of a certificate for

one or nore of the follow ng reasons:

(1) Permitting one's nane or one's certificate to practice or
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certificate of registration to be used by a person, group, or
corporation when the individual concerned is not actually

directing the treatnent given;

(2) Failure to maintain mniml standards applicable to the
sel ection or administration of drugs, or failure to enpl oy
acceptable scientific nethods in the selection of drugs or other

nodalities for treatnent of disease;

(3) Selling, giving away, personally furnishing, prescribing,
or adm nistering drugs for other than legal and legitimte
t herapeutic purposes or a plea of guilty to, a judicial finding of
guilt of, or a judicial finding of eligibility for intervention in
lieu of conviction of, a violation of any federal or state | aw

regul ati ng the possession, distribution, or use of any drug;
(4) WIlfully betraying a professional confidence.

For purposes of this division, "willfully betraying a
prof essi onal confidence" does not include providing any
i nformati on, docunents, or reports to a child fatality review
board under sections 307.621 to 307.629 of the Revised Code and
does not include the making of a report of an enployee's use of a
drug of abuse, or a report of a condition of an enpl oyee ot her
than one involving the use of a drug of abuse, to the enpl oyer of
the enpl oyee as described in division (B) of section 2305. 33 of
the Revised Code. Nothing in this division affects the imunity
fromcivil liability conferred by that section upon a physician
who makes either type of report in accordance with division (B) of
"enpl oyer, "
and "physician" have the sanme nmeanings as in section 2305.33 of
t he Revi sed Code.

that section. As used in this division, "enployee,

(5 Making a false, fraudul ent, deceptive, or m sl eading
statenent in the solicitation of or advertising for patients; in

relation to the practice of medicine and surgery, osteopathic
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medi ci ne and surgery, podiatric nmedicine and surgery, or a limted
branch of nedicine; or in securing or attenpting to secure any
certificate to practice or certificate of registration issued by

t he board.

As used in this division, "false, fraudulent, deceptive, or
m sl eadi ng statenent” nmeans a statenment that includes a
m srepresentation of fact, is likely to m slead or deceive because
of a failure to disclose material facts, is intended or is likely
to create false or unjustified expectations of favorable results,
or includes representations or inplications that in reasonable
probability will cause an ordinarily prudent person to

m sunder st and or be decei ved.

(6) A departure from or the failure to conformto, mnimnal
standards of care of simlar practitioners under the sane or
simlar circunstances, whether or not actual injury to a patient

is established;

(7) Representing, with the purpose of obtaining conpensation
or other advantage as personal gain or for any other person, that
an incurable disease or injury, or other incurable condition, can

be pernmanently cured;

(8) The obtaining of, or attenpting to obtain, noney or
anyt hing of value by fraudul ent misrepresentations in the course

of practi ce;

(9) Aplea of guilty to, ajudicial finding of guilt of, or a
judicial finding of eligibility for intervention in |lieu of

conviction for, a felony;

(10) Commi ssion of an act that constitutes a felony in this
state, regardless of the jurisdiction in which the act was

comm tted;

(11) A plea of guilty to, a judicial finding of guilt of, or

a judicial finding of eligibility for intervention in lieu of
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conviction for, a m sdeneanor committed in the course of practice;

(12) Commi ssion of an act in the course of practice that
constitutes a m sdenmeanor in this state, regardl ess of the

jurisdiction in which the act was conmitted,

(13) A plea of guilty to, a judicial finding of guilt of, or
a judicial finding of eligibility for intervention in |lieu of

conviction for, a m sdeneanor involving noral turpitude;

(14) Comm ssion of an act involving noral turpitude that
constitutes a m sdenmeanor in this state, regardl ess of the

jurisdiction in which the act was conmitted,

(15) Violation of the conditions of limtation placed by the

board upon a certificate to practice;

(16) Failure to pay license renewal fees specified in this

chapt er;

(17) Except as authorized in section 4731.31 of the Revised
Code, engaging in the division of fees for referral of patients,
or the receiving of a thing of value in return for a specific

referral of a patient to utilize a particular service or business;

(18) Subject to section 4731.226 of the Revised Code,
viol ation of any provision of a code of ethics of the American
nedi cal associ ation, the Anerican osteopathic association, the
American podiatric nedical association, or any other national
prof essi onal organi zations that the board specifies by rule. The
state nedi cal board shall obtain and keep on file current copies
of the codes of ethics of the various national professiona
organi zations. The individual whose certificate is being suspended
or revoked shall not be found to have violated any provision of a
code of ethics of an organi zati on not appropriate to the

i ndi vi dual ' s profession.

For purposes of this division, a "provision of a code of
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ethics of a national professional organization" does not include
any provision that would preclude the making of a report by a
physi ci an of an enpl oyee's use of a drug of abuse, or of a
condition of an enpl oyee other than one involving the use of a
drug of abuse, to the enployer of the enployee as described in

di vision (B) of section 2305.33 of the Revised Code. Nothing in
this division affects the immunity fromcivil liability conferred
by that section upon a physician who nmakes either type of report
in accordance with division (B) of that section. As used in this
"enpl oyer, "'
meani ngs as in section 2305.33 of the Revised Code.

di vi si on, "enpl oyee, and "physician" have the sane

(19) Inability to practice according to acceptable and
prevailing standards of care by reason of nental illness or
physical illness, including, but not limted to, physical
deterioration that adversely affects cognitive, notor, or

perceptive skills.

In enforcing this division, the board, upon a showi ng of a
possi bl e violation, may conpel any individual authorized to
practice by this chapter or who has subrmitted an application
pursuant to this chapter to submit to a nental exam nation
physi cal exam nation, including an HV test, or both a nental and
a physical exam nation. The expense of the exam nation is the
responsibility of the individual conpelled to be exam ned. Failure
to submit to a nental or physical exami nation or consent to an HV
test ordered by the board constitutes an adnission of the
al | egations agai nst the individual unless the failure is due to
ci rcunmst ances beyond the individual's control, and a default and
final order nmay be entered wi thout the taking of testinony or
presentation of evidence. |If the board finds an individual unable
to practice because of the reasons set forth in this division, the
board shall require the individual to subnmit to care, counseling,

or treatnent by physicians approved or designated by the board, as
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a condition for initial, continued, reinstated, or renewed
authority to practice. An individual affected under this division
shall be afforded an opportunity to denonstrate to the board the
ability to resume practice in conpliance with acceptable and
prevailing standards under the provisions of the individual's
certificate. For the purpose of this division, any individual who
applies for or receives a certificate to practice under this
chapter accepts the privilege of practicing in this state and, by
so doi ng, shall be deened to have given consent to subnit to a
nmental or physical examnination when directed to do so in witing
by the board, and to have waived all objections to the

adm ssibility of testinony or exam nation reports that constitute

a privileged comuni cation

(20) Except when civil penalties are inposed under section
4731. 225 or 4731.281 of the Revised Code, and subject to section
4731. 226 of the Revised Code, violating or attenpting to violate,
directly or indirectly, or assisting in or abetting the violation
of , or conspiring to violate, any provisions of this chapter or

any rule pronul gated by the board.

Thi s division does not apply to a violation or attenpted
violation of, assisting in or abetting the violation of, or a
conspiracy to violate, any provision of this chapter or any rule
adopted by the board that woul d preclude the making of a report by
a physician of an enpl oyee's use of a drug of abuse, or of a
condition of an enpl oyee other than one involving the use of a
drug of abuse, to the enployer of the enployee as described in
di vision (B) of section 2305.33 of the Revised Code. Nothing in
this division affects the immunity fromcivil liability conferred
by that section upon a physician who makes either type of report
in accordance with division (B) of that section. As used in this
"enpl oyer, "
meani ngs as in section 2305.33 of the Revised Code.

di vi si on, "enpl oyee, and "physician" have the sane
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(21) The violation of section 3701.79 of the Revised Code or
of any abortion rule adopted by the public health council pursuant
to section 3701. 341 of the Revised Code;

(22) Any of the follow ng actions taken by the agency
responsi ble for regulating the practice of nedicine and surgery,
ost eopat hi ¢ nedi ci ne and surgery, podiatric nedicine and surgery,
or the limted branches of nmedicine in another jurisdiction, for
any reason other than the nonpaynent of fees: the limtation
revocation, or suspension of an individual's license to practice;
acceptance of an individual's license surrender; denial of a
license; refusal to renew or reinstate a license; inposition of

probation; or issuance of an order of censure or other reprimand;

(23) The violation of section 2919.12 of the Revised Code or
the performance or inducenent of an abortion upon a pregnant woman
wi th actual knowl edge that the conditions specified in division
(B) of section 2317.56 of the Revised Code have not been satisfied
or with a heedless indifference as to whether those conditions
have been satisfied, unless an affirmati ve defense as specified in
division (H)(2) of that section would apply in a civil action

aut hori zed by division (H) (1) of that section;

(24) The revocation, suspension, restriction, reduction, or
termnation of clinical privileges by the United States departnent
of defense or departnent of veterans affairs or the term nation or
suspension of a certificate of registration to prescribe drugs by
the drug enforcement admnistration of the United States

departnment of justice;

(25) Term nation or suspension fromparticipation in the
nedi care or medicaid progranms by the departnent of health and
human services or other responsible agency for any act or acts
that also would constitute a violation of division (B)(2), (3),
(6), (8), or (19) of this section;
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(26) Inpairnment of ability to practice according to
acceptabl e and prevailing standards of care because of habitual or
excessive use or abuse of drugs, alcohol, or other substances that

inmpair ability to practice.

For the purposes of this division, any individual authorized
to practice by this chapter accepts the privilege of practicing in
this state subject to supervision by the board. By filing an
application for or holding a certificate to practice under this
chapter, an individual shall be deened to have given consent to
subnit to a nental or physical exam nation when ordered to do so
by the board in witing, and to have waived all objections to the
adm ssibility of testinony or exam nation reports that constitute

privil eged comuni cati ons.

If it has reason to believe that any individual authorized to
practice by this chapter or any applicant for certification to
practice suffers such inpairnment, the board nmay conpel the
individual to subnit to a nmental or physical exam nation, or both.
The expense of the exami nation is the responsibility of the
i ndi vi dual conpelled to be exani ned. Any nmental or physical
exam nation required under this division shall be undertaken by a
treatnent provider or physician who is qualified to conduct the

exam nation and who is chosen by the board.

Failure to subnmit to a nental or physical exanination ordered
by the board constitutes an adni ssion of the allegations agai nst
the individual unless the failure is due to circunstances beyond
the individual's control, and a default and final order nay be
entered wi thout the taking of testinony or presentation of
evidence. If the board determnes that the individual's ability to
practice is inpaired, the board shall suspend the individual's
certificate or deny the individual's application and shall require
the individual, as a condition for initial, continued, reinstated,

or renewed certification to practice, to subnit to treatnent.
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Before being eligible to apply for reinstatenent of a
certificate suspended under this division, the inpaired
practitioner shall denonstrate to the board the ability to resune
practice in conpliance with acceptable and prevailing standards of
care under the provisions of the practitioner's certificate. The
denonstration shall include, but shall not be [imted to, the

foll ow ng:

(a) Certification froma treatnment provider approved under
section 4731.25 of the Revised Code that the individual has

successfully conpleted any required inpatient treatnent;

(b) Evidence of continuing full conpliance with an aftercare

contract or consent agreenent;

(c) Two witten reports indicating that the individual's
ability to practice has been assessed and that the individual has
been found capabl e of practicing according to acceptable and
prevailing standards of care. The reports shall be nade by
i ndi viduals or providers approved by the board for naking the

assessnents and shall describe the basis for their determ nation

The board may reinstate a certificate suspended under this
division after that denonstration and after the individual has

entered into a witten consent agreenent.

When the inpaired practitioner resunes practice, the board
shall require continued nonitoring of the individual. The
nonitoring shall include, but not be linmted to, conpliance with
the witten consent agreement entered into before reinstatenent or
with conditions inposed by board order after a hearing, and, upon
term nation of the consent agreenent, subm ssion to the board for
at least two years of annual witten progress reports nmade under
penalty of perjury stating whether the individual has maintained

sobriety.

(27) A second or subsequent violation of section 4731.66 or
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4731. 69 of the Revi sed Code;
(28) Except as provided in division (N} of this section:

(a) Wiving the paynent of all or any part of a deductible or
copaynent that a patient, pursuant to a health insurance or health
care policy, contract, or plan that covers the individual's
services, otherwi se would be required to pay if the waiver is used
as an enticenment to a patient or group of patients to receive

health care services fromthat individual

(b) Advertising that the individual will waive the paynent of
all or any part of a deductible or copaynment that a patient,
pursuant to a health insurance or health care policy, contract, or
pl an that covers the individual's services, otherw se would be

required to pay.

(29) Failure to use universal blood and body fluid
precauti ons established by rul es adopted under section 4731.051 of
t he Revi sed Code;

(30) Failure to provide notice to, and receive acknow edgnent
of the notice from a patient when required by section 4731. 143 of
the Revised Code prior to providi ng nonemergency professiona
services, or failure to maintain that notice in the patient's

file;

(31) Failure of a physician supervising a physician assistant
to maintain supervision in accordance with the requirenents of
Chapter 4730. of the Revised Code and the rul es adopted under that

chapt er;

(32) Failure of a physician or podiatrist to enter into a
standard care arrangenent with a clinical nurse specialist,
certified nurse-mdwife, or certified nurse practitioner wth whom
the physician or podiatrist is in collaboration pursuant to
section 4731.27 of the Revised Code or failure to fulfill the

responsibilities of collaboration after entering into a standard

Page 20

574
575

576
577
578
579
580
581

582
583
584
585
586

587
588
589

590
591
592
593
594

595
596
597
598

599
600
601
602
603
604



S.B. No. 72
As Passed by the Senate

care arrangenent;

(33) Failure to conply with the terns of a consult agreenent
entered into with a pharmaci st pursuant to section 4729.39 of the
Revi sed Code;

(34) Failure to cooperate in an investigation conducted by

t he board under division (F) of this section, including failure to

comply with a subpoena or order issued by the board or failure to
answer truthfully a question presented by the board at a
deposition or in witten interrogatories, except that failure to

cooperate with an investigation shall not constitute grounds for

di scipline under this section if a court of conpetent jurisdiction

has issued an order that either quashes a subpoena or pernits the

i ndividual to withhold the testinmony or evidence in issue;

(35) Failure to supervise an acupuncturist in accordance with

Chapter 4762. of the Revised Code and the board's rules for

supervi sion of an acupuncturi st;

(36) Failure to supervise an anesthesiol ogi st assistant in
accordance with Chapter 4760. of the Revised Code and the board's

rules for supervision of an anesthesi ol ogi st assi stant;

(37) Assisting suicide as defined in section 3795.01 of the
Revi sed Code;

(38) Failure to conply with the requirenents of section
2317.561 of the Revi sed Code;

(39) Failure to supervise a radiologist assistant in
accordance with Chapter 4774. of the Revised Code and the board's

rul es for supervision of radiol ogi st assistants;

(40) Perform ng or inducing an abortion at an office or
facility with know edge that the office or facility fails to post

the notice required under section 3701. 791 of the Revi sed Code._

(41) Failure to conply with the requirenents of section
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2919. 171 of the Revised Code or failure to subnmt to the

departnment of health in accordance with a court order a conplete

report as described in section 2919.171 of the Revi sed Code.

(C Disciplinary actions taken by the board under divisions
(A) and (B) of this section shall be taken pursuant to an
adj udi cati on under Chapter 119. of the Revised Code, except that
inlieu of an adjudication, the board nay enter into a consent
agreenent with an individual to resolve an allegation of a
violation of this chapter or any rul e adopted under it. A consent
agreenent, when ratified by an affirmati ve vote of not fewer than
si x nenbers of the board, shall constitute the findings and order
of the board with respect to the matter addressed in the
agreenent. If the board refuses to ratify a consent agreenent, the
adm ssions and findings contained in the consent agreenent shal

be of no force or effect.

If the board takes disciplinary action against an individual
under division (B) of this section for a second or subsequent plea
of guilty to, or judicial finding of guilt of, a violation of
section 2919. 123 of the Revised Code, the disciplinary action
shal | consist of a suspension of the individual's certificate to
practice for a period of at |east one year or, if determn ned
appropriate by the board, a nore serious sanction involving the
individual's certificate to practice. Any consent agreenent
entered into under this division with an individual that pertains
to a second or subsequent plea of guilty to, or judicial finding
of guilt of, a violation of that section shall provide for a
suspension of the individual's certificate to practice for a
period of at |east one year or, if determ ned appropriate by the
board, a nore serious sanction involving the individual's

certificate to practice.

(D) For purposes of divisions (B)(10), (12), and (14) of this

section, the comm ssion of the act may be established by a finding
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by the board, pursuant to an adjudication under Chapter 119. of

t he Revised Code, that the individual commtted the act. The board
does not have jurisdiction under those divisions if the trial

court renders a final judgnment in the individual's favor and that
judgnent is based upon an adjudication on the nerits. The board
has jurisdiction under those divisions if the trial court issues

an order of dism ssal upon technical or procedural grounds.

(E) The sealing of conviction records by any court shall have
no effect upon a prior board order entered under this section or
upon the board's jurisdiction to take action under this section
i f, based upon a plea of guilty, a judicial finding of guilt, or a
judicial finding of eligibility for intervention in |lieu of
conviction, the board issued a notice of opportunity for a hearing
prior to the court's order to seal the records. The board shal
not be required to seal, destroy, redact, or otherwise nodify its

records to reflect the court's sealing of conviction records.

(F)(1) The board shall investigate evidence that appears to
show t hat a person has violated any provision of this chapter or
any rul e adopted under it. Any person may report to the board in a
signed witing any information that the person may have that
appears to show a violation of any provision of this chapter or
any rul e adopted under it. In the absence of bad faith, any person
who reports informati on of that nature or who testifies before the
board in any adjudi cati on conducted under Chapter 119. of the
Revi sed Code shall not be liable in danages in a civil action as a
result of the report or testinony. Each conplaint or allegation of
a violation received by the board shall be assigned a case nunber

and shall be recorded by the board.

(2) Investigations of alleged violations of this chapter or
any rul e adopted under it shall be supervised by the supervising
nmenber el ected by the board in accordance with section 4731. 02 of

the Revised Code and by the secretary as provided in section
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4731. 39 of the Revised Code. The president may desi gnate anot her
menber of the board to supervise the investigation in place of the
supervi sing menber. No nmenber of the board who supervises the

i nvestigation of a case shall participate in further adjudication

of the case.

(3) Ininvestigating a possible violation of this chapter or
any rul e adopted under this chapter, the board may adm ni ster
oat hs, order the taking of depositions, issue subpoenas, and
conmpel the attendance of witnesses and production of books,
accounts, papers, records, docunents, and testinony, except that a
subpoena for patient record infornmation shall not be issued
wi t hout consultation with the attorney general's office and
approval of the secretary and supervising nenber of the board.
Bef ore i ssuance of a subpoena for patient record information, the
secretary and supervising nenber shall determ ne whether there is
probabl e cause to believe that the conplaint filed alleges a
violation of this chapter or any rul e adopted under it and that
the records sought are relevant to the alleged violation and
material to the investigation. The subpoena may apply only to
records that cover a reasonable period of time surrounding the

al I eged viol ati on.

On failure to conply with any subpoena i ssued by the board
and after reasonable notice to the person being subpoenaed, the
board nmay nove for an order conpelling the production of persons

or records pursuant to the Rules of Givil Procedure.

A subpoena issued by the board may be served by a sheriff,
the sheriff's deputy, or a board enpl oyee designated by the board.
Service of a subpoena issued by the board may be nade by
delivering a copy of the subpoena to the person named therein,
reading it to the person, or leaving it at the person's usua
pl ace of residence. When the person being served is a person whose

practice is authorized by this chapter, service of the subpoena
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may be nmade by certified mail, restricted delivery, return receipt
requested, and the subpoena shall be deened served on the date
delivery is nade or the date the person refuses to accept

del i very.

A sheriff's deputy who serves a subpoena shall receive the
sanme fees as a sheriff. Each w tness who appears before the board
i n obedi ence to a subpoena shall receive the fees and m | eage
provi ded for under section 119.094 of the Revised Code.

(4) Al hearings and investigations of the board shall be
consi dered civil actions for the purposes of section 2305. 252 of
the Revi sed Code.

(5) Information received by the board pursuant to an
i nvestigation is confidential and not subject to discovery in any

civil action.

The board shall conduct all investigations and proceedings in
a manner that protects the confidentiality of patients and persons
who file conplaints with the board. The board shall not make
public the nanmes or any other identifying information about
patients or conplainants unless proper consent is given or, in the
case of a patient, a waiver of the patient privilege exists under
division (B) of section 2317.02 of the Revised Code, except that
consent or a waiver of that nature is not required if the board
possesses reliable and substantial evidence that no bona fide

physi ci an-patient relationship exists.

The board may share any information it receives pursuant to
an investigation, including patient records and patient record
information, with |aw enforcenent agencies, other licensing
boards, and ot her governnental agencies that are prosecuting,
adj udi cating, or investigating alleged violations of statutes or
adm ni strative rules. An agency or board that receives the

information shall conply with the sane requirenents regarding
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confidentiality as those with which the state nedi cal board nust
comply, notwi thstanding any conflicting provision of the Revised
Code or procedure of the agency or board that applies when it is
dealing with other information in its possession. In a judicial
proceedi ng, the information may be admitted into evidence only in
accordance with the Rul es of Evidence, but the court shall require
that appropriate neasures are taken to ensure that confidentiality
is maintained with respect to any part of the infornmation that
contai ns nanmes or other identifying information about patients or
conpl ai nants whose confidentiality was protected by the state

medi cal board when the information was in the board' s possession
Measures to ensure confidentiality that may be taken by the court
include sealing its records or deleting specific information from

its records.

(6) On a quarterly basis, the board shall prepare a report
that docunents the disposition of all cases during the preceding
three nmonths. The report shall contain the follow ng infornmation

for each case with which the board has conpleted its activities:

(a) The case nunber assigned to the conplaint or alleged

vi ol ati on;

(b) The type of certificate to practice, if any, held by the

i ndi vi dual agai nst whomthe conplaint is directed,;

(c) A description of the allegations contained in the

conpl ai nt;
(d) The disposition of the case.

The report shall state how many cases are still pending and
shall be prepared in a manner that protects the identity of each
person involved in each case. The report shall be a public record
under section 149.43 of the Revised Code.

(G If the secretary and supervi sing nmenber deternine that

there is clear and convincing evidence that an individual has
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violated division (B) of this section and that the individual's
continued practice presents a danger of imedi ate and serious harm
to the public, they may reconmend that the board suspend the
individual's certificate to practice without a prior hearing.
Witten allegations shall be prepared for consideration by the

boar d.

The board, upon review of those allegations and by an
affirmative vote of not fewer than six of its nenbers, excluding
the secretary and supervising nenber, may suspend a certificate
wi thout a prior hearing. A telephone conference call may be
utilized for reviewing the allegations and taking the vote on the

sunmary suspensi on

The board shall issue a witten order of suspension by
certified mail or in person in accordance with section 119.07 of
the Revised Code. The order shall not be subject to suspension by
the court during pendency of any appeal filed under section 119.12
of the Revised Code. If the individual subject to the sumary
suspensi on requests an adjudi catory hearing by the board, the date
set for the hearing shall be within fifteen days, but not earlier
than seven days, after the individual requests the hearing, unless

ot herwi se agreed to by both the board and the individual.

Any summary suspension i nposed under this division shal
remain in effect, unless reversed on appeal, until a final
adj udi cative order issued by the board pursuant to this section
and Chapter 119. of the Revised Code beconmes effective. The board
shall issue its final adjudicative order within seventy-five days
after conpletion of its hearing. A failure to issue the order
Wi thin seventy-five days shall result in dissolution of the
summary suspension order but shall not invalidate any subsequent,

final adjudicative order.

(H If the board takes action under division (B)(9), (11), or
(13) of this section and the judicial finding of guilt, guilty
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plea, or judicial finding of eligibility for intervention in lieu
of conviction is overturned on appeal, upon exhaustion of the
crimnal appeal, a petition for reconsideration of the order nay
be filed with the board along with appropriate court docunents.
Upon recei pt of a petition of that nature and supporting court
docunents, the board shall reinstate the individual's certificate
to practice. The board may then hold an adjudi cati on under Chapter
119. of the Revised Code to determ ne whether the individual
committed the act in question. Notice of an opportunity for a
hearing shall be given in accordance with Chapter 119. of the

Revi sed Code. If the board finds, pursuant to an adjudication held
under this division, that the individual commtted the act or if
no hearing is requested, the board may order any of the sanctions

identified under division (B) of this section.

(1) The certificate to practice issued to an individual under
this chapter and the individual's practice in this state are
automatically suspended as of the date of the individual's second
or subsequent plea of guilty to, or judicial finding of guilt of,
a violation of section 2919.123 of the Revised Code, or the date
the individual pleads guilty to, is found by a judge or jury to be
guilty of, or is subject to a judicial finding of eligibility for
intervention in lieu of conviction in this state or treatnent or
intervention in lieu of conviction in another jurisdiction for any
of the following crimnal offenses in this state or a
substantially equivalent crimnal offense in another jurisdiction:
aggravated nurder, murder, voluntary mansl aughter, fel onious
assaul t, ki dnapping, rape, sexual battery, gross sexua
i nposi tion, aggravated arson, aggravated robbery, or aggravated
burglary. Continued practice after suspension shall be considered

practicing without a certificate.

The board shall notify the individual subject to the

suspension by certified mail or in person in accordance with
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section 119.07 of the Revised Code. If an individual whose
certificate is automatically suspended under this division fails
to make a tinmely request for an adjudication under Chapter 119. of
t he Revised Code, the board shall do whichever of the following is

appl i cabl e:

(1) If the automatic suspension under this divisionis for a
second or subsequent plea of guilty to, or judicial finding of
guilt of, a violation of section 2919.123 of the Revised Code, the
board shall enter an order suspending the individual's certificate
to practice for a period of at |east one year or, if determ ned
appropriate by the board, inposing a nore serious sanction

involving the individual's certificate to practi ce.

(2) In all circunmstances in which division (1)(1) of this
section does not apply, enter a final order pernanently revoking

the individual's certificate to practi ce.

(J) If the board is required by Chapter 119. of the Revised
Code to give notice of an opportunity for a hearing and if the
i ndi vi dual subject to the notice does not tinely request a hearing
in accordance with section 119.07 of the Revised Code, the board
is not required to hold a hearing, but may adopt, by an
affirmati ve vote of not fewer than six of its menbers, a final
order that contains the board's findings. In that final order, the
board may order any of the sanctions identified under division (A

or (B) of this section

(K) Any action taken by the board under division (B) of this
section resulting in a suspension frompractice shall be
acconmpanied by a witten statenment of the conditions under which
the individual's certificate to practice may be reinstated. The
board shall adopt rul es governing conditions to be inposed for
reinstatenment. Reinstatenent of a certificate suspended pursuant
to division (B) of this section requires an affirmative vote of

not fewer than six nenbers of the board.
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(L) When the board refuses to grant a certificate to an
applicant, revokes an individual's certificate to practi ce,
refuses to register an applicant, or refuses to reinstate an
individual's certificate to practice, the board may specify that
its action is permanent. An individual subject to a pernanent
action taken by the board is forever thereafter ineligible to hold
a certificate to practice and the board shall not accept an
application for reinstatenent of the certificate or for issuance

of a new certificate.

(M Notwi thstandi ng any ot her provision of the Revised Code,
all of the follow ng apply:

(1) The surrender of a certificate issued under this chapter
shall not be effective unless or until accepted by the board.
Rei nstaterment of a certificate surrendered to the board requires

an affirmati ve vote of not fewer than six nenbers of the board.

(2) An application for a certificate made under the
provi sions of this chapter may not be w thdrawn without approval

of the board.

(3) Failure by an individual to renew a certificate of
registration in accordance with this chapter shall not renove or
limt the board's jurisdiction to take any disciplinary action

under this section against the individual

(N) Sanctions shall not be inposed under division (B)(28) of
this section agai nst any person who wai ves deducti bl es and

copaynents as foll ows:

(1) I'n conpliance with the health benefit plan that expressly
all ows such a practice. Waiver of the deductibles or copaynents
shall be nade only with the full know edge and consent of the plan
pur chaser, payer, and third-party adm ni strator. Docunentation of

the consent shall be made avail able to the board upon request.

(2) For professional services rendered to any other person
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aut hori zed to practice pursuant to this chapter, to the extent

all oned by this chapter and rul es adopted by the board.

(O Under the board's investigative duties described in this
section and subject to division (F) of this section, the board
shal |l develop and inplenment a quality intervention program
designed to inprove through renedi al education the clinical and
comruni cation skills of individuals authorized under this chapter
to practice nedicine and surgery, osteopathic nedicine and
surgery, and podiatric nedicine and surgery. In devel oping and
i mpl ementing the quality intervention program the board may do

all of the follow ng:

(1) Ofer in appropriate cases as determ ned by the board an
educati onal and assessnent program pursuant to an investigation

t he board conducts under this section;

(2) Sel ect providers of educational and assessnent services,

including a quality intervention program panel of case reviewers;

(3) Make referrals to educational and assessnent service
provi ders and approve individual educational progranms reconmended
by those providers. The board shall nonitor the progress of each
i ndi vi dual undertaking a recommended i ndi vi dual educati onal

progr am

(4) Determne what constitutes successful conpletion of an
i ndi vi dual educational program and require further nonitoring of
the individual who conpleted the programor other action that the

board determines to be appropriate;

(5) Adopt rules in accordance with Chapter 119. of the
Revi sed Code to further inplenent the quality intervention

progr am

An individual who participates in an individual educationa
program pursuant to this division shall pay the financial

obligations arising fromthat educational program
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Section 2. That existing sections 2305.11, 2307.52, 2919. 16,
4731. 22 and sections 2919.17 and 2919. 18 of the Revised Code are

her eby repeal ed.

Section 3. Section 4731.22 of the Revised Code is presented
inthis act as a conposite of the section as amended by Am Sub.
H B. 280, Sub. H B. 525, and Sub. S.B. 229 of the 127th Ceneral
Assenbly. The General Assenbly, applying the principle stated in
division (B) of section 1.52 of the Revised Code that anendnents
are to be harnoni zed if reasonably capabl e of sinultaneous
operation, finds that the conposite is the resulting version of
the section in effect prior to the effective date of the section

as presented in this act.
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